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STATEMENT OF THE CASE.

GENERAL.

This suit was brought by the Alaska-Handy Gold

Mining Company, a corporation. Appellee and Cross

Appellant, hereinafter styled "Alaska - Handy",

against the Chichagoff Extension Gold Mining Com-

pany, a corporation, Appellant and Cross Appellee,



hereinafter styled "Chichagoff Extension", in the

District Court for the Territory of Alaska, First

Judicial Division, at Juneau.

The issues, upon which trial was had before the

court with an advisory jury (P.R. p. 44), are con-

tained in the Alaska-Handy's complaint (P.R. pp. 1

to 12), and the Chichagoff Extension's answer (P.R.

pp. 13 to 34), and the Alaska-Handy's amended and

supplemental reply (P.R. pp. 34 to 43).

PLEADINGS.

COMPLAINT.

1. The corporate existence of the Alaska-Handy

and of the Chichagoff Extension (P.R. pp. 1 to 2).

2. The location and discovery on May 18, 1908,

of the Handy Lode by the Alaska-Handy's grantors

and predecessors in interest, Chris Didrickson, A.

Startzoff and 0. Birkeland; the filing and recording

of Notice of Location; the conveyance to the Alaska-

Handy; the description of the lode claim by metes

and bounds (P.R. pp. 1 to 3).

3. The location and discovery on April 6, 1915,

by the Alaska-Handy's grantors and predecessors in

interest, Tom Tilson and 0. Birkeland, of the Andy

Lode; the filing and recording of the Notice of Loca-

tion; the conveyance to the Alaska-Handy; the de-

scription of the lode claim by metes and bounds (P.R.

pp. 3 to 4).



4. (a) The Alaska-Handy's ownership of the

Handy and Andy Lodes; the holding, occupation and

working of the claims by it ; the doing of the required

amount of assessment work upon the two claims by

its grantors before its purchase of the claim and,

since the purchase, by the Alaska-Handy or by its

stockholders for its benefit, with the exception of

the assessment period from July 1, 1924, to July 1,

1925, when no assessment work was done because

the Chichagoff Extension and one Von V. Tarbill

wrongfully and unlawfully took the adverse posses-

sion of the said claims and ousted and ejected it from

doing the assessment work upon said mining claims

during that assessment year (P.R. pp. 4 to 5. N.B.

:

In this connection we call attention to a patent error

in the printed record, namely the word "for", which

is the fourth word in Line 4 from the top of Page

5, P.R., should be "or".)

(b) That on January 16, 1926, Frank A.

Aldrich, at the instance and as the employee of the

Alaska-Handy, entered upon, took possession of, lo-

cated and appropriated said mining claims under the

name of "Juneau No. 1", which was identical with

the Handy Lode, and under the name of "Juneau No.

2", which was identical with the Andy Lode, and

made discoveries, marked and defined the bound-

aries, posted Notices of Location, recorded the no-

tices, and thereafter conveyed the Juneau No. 1 and

Juneau No. 2 Lodes to the Alaska-Handy, which is



now the owner and holder thereof and which is in

the actual possession thereof, including the minerals

and ground embraced within the exterior boundaries

of the Handy, Andy, Juneau No. 1 and Juneau No.

2 Lodes (P.R. pp. 5 to 6).

5. The Alaska-Handy caused the Handy and

Andy Lodes to be surveyed, the official number of

the survey being Juneau Land District Mineral Sur-

vey No. 1459, and the Chichagoff Extension caused

the Chichagoff Extension Claim No. 3 Lode, Chicha-

goff Extension Claim No. 4 Lode, Jim Long Quartz

Claim Lode and Delta Quartz Claim Lode claims to

be surveyed, and that the official number of the sur-

vey is Anchorage Land District Mineral Survey No.

1498 (P.R. p. 6).

6. That the Chichagoff Extension claims an

estate and interest in said real property adverse to

the Alaska-Handy and pretends to be the owner of

the Delta Quartz Claim Lode, Jim Long Quartz Claim

Lode, Chichagoff Extension Claim No. 3 Lode and

Chichagoff Extension Claim No. 4 Lode; that said

four lodes conflict with the Handy and Andy Lodes,

and include within their boundaries all of the Andy

Lode, with which the Juneau No. 2 Lode is identi-

cal, and the greater part of the Handy Lode, with

which the Juneau No. 1 Lode is identical; a descrip-

tion of the conflicts is given; that the Chichagoff

Extension's claim is without right and that it does

not have any estate, right, title or interest in any



of the land and the real property that conflicts with

or embraces any part of the Handy and Andy Lodes

(P.R. pp. 6 to 9).

7. That on January 12, 1925, the Chichagofi

Extension, for the purpose of depriving the Alaska-

Handy of said property, filed in the United States

Land Office, at Anchorage, Alaska, an application

for a patent for the Chichagoff Extension Claim No.

3 Lode, Chichagoff Extension Claim No. 4 Lode,

Delta Quartz Claim Lode and Jim Long Quartz Claim

Lode; that the patent proceedings are now pending

in that Land Office, and that on January 12, 1926,

and within less than sixty days before the beginning

of the action, and within eight months of the expira-

tion of the period of publication of the Chichagoff

Extension's notice of application for patent for said

four claims, the Alaska-Handy filed its adverse claim

in the United States Land Office, at Anchorage,

Alaska, against said application (P.R. pp. 9 to 10).

8. That the Chichagoff Extension's claim of

an estate and interest in said property constitutes

a cloud upon the Alaska-Handy's title to the Handy

and Andy Lodes, on which it, in good faith, has ex-

pended more than $20,000.00 in mining development

work, and that the Alaska-Handy will be irreparably

and irremediably damaged and injured if the patent

be issued to the Chichagoff Extension for that por-

tion of the Chichagoff Extension Claim No. 3 Lode,

the Chichagoff Extension Claim No. 4 Lode, Delta
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Quartz Claim Lode and Jim Long Quartz Claim Lode

that conflicts with and embraces the Handy and

Andy Lodes (P.R. pp. 10 and 11).

9. That $1,000.00 was a reasonable attorney's

fee to be allowed the Alaska-Handy (P.R. p. 11. N.B.

:

This paragraph, as well as Paragraph XHI of the

Answer, stricken at the trial—P.R. p. 173).

This complaint was filed on March 13, 1926,

(P.R. p. 13).

ANSWER.

After admitting the corporate existence of the

parties (P.R. p. 13), the Chichagoff Extension de-

nied Paragraphs H, HI and IV of the complaint (Par.

II, III and IV of Answer, P.R. pp. 13 to 14) ; in

substance admitted Paragraph V of the complaint

(Par. V of Answer, P.R. p. 14) ; admitted that it

claimed an interest in and to be the owner of the

Chichagoff Extension Claim No. 3 Lode, Chichagoff

Extension Claim No. 4 Lode, Delta Quartz Claim

Lode, and Jim Long Quartz Claim Lode, but denied

that it had any knowledge or information as to the

conflict between those claims and the Handy and

Andy Lodes; alleged it had no knowledge or informa-

tion as to the exact location of the Handy and Andy

Lodes, or as to the extent of said conflicts; denied

that its claim is without right (P.R. pp. 14 to 15)

;

admitted that it applied for a patent to the Chicha-

goff Extension Claim No. 3 Lode, Chichagoff Ex-



tension Claim No. 4 Lode, Delta Quartz Claim Lode

and Jim Long Quartz Claim Lode; that its applica-

tion was pending; and alleged that on November 20,

1925, it paid to the Government, $370.00 as purchase

mioney for the ground embraced in its survey, and

that the Register's Final Certificate was issued to

the Chichagoff Extension for the ground embraced

in the survey; and alleged that it had no informa-

tion or knowledge as to whether or not the Alaska-

Handy had filed a legal adverse claim against said

patent proceedings (P.R. pp. 15 to 16) ; denied Para-

graph VIII of the complaint (P.R. p. 16) ; and denied

Paragraph IX of the complaint (P.R. p. 16)

;

The Chichagoff Extension then set up three de-

fenses :

FIRST DEFENSE.

1. The Chichagoff Extension's corporate char-

acter (P.R. p. 16).

2. That the Handy and Andy Lodes were for-

feited because the owners did not do the required

annual labor on or for the benefit of those claims;

that the location of the Juneau No. 1 and Juneau

No. 2 Lodes was a relocation of the Handy and

Andy Lodes; that the ground was not subject to relo-

cation on January 16, 1926, by the Alaska-Handy,

and has not been subject to relocation since said

forfeiture, and is not now subject to relocation by

the Alaska-Handy (P.R. p. 17).
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SECOND DEFENSE.

1. The Chichagoff Extension's corporate char-

acter (P.R. p. 17).

2. That the ground embraced within the Ju-

neau No. 1 and Juneau No. 2 lode claims had been

segregated from the public domain and was not sub-

ject to location since the location of the Chichagoff

Extension No. 3, the Chichagoff Extension No. 4,

the Jim Long Quartz and the Delta Quartz claims;

that the discoveries on the Juneau No. 1 and Juneau

No. 2 are in ground segregated from the public do-

main (P.R. pp. 17 to 18).

THIRD DEFENSE.

1. The Chichagoff Extension's corporate char-

acter, registry in Alaska, and payment of annual cor-

porate license tax (P.R. p 18).

2. Denied the location and discovery of the

Handy and Andy claims; alleged that the Alaska-

Handy had wholly failed to perform the annual labor

or make the annual improvements required thereon

for the year 1920, and that those claims became open

to relocation on July 1, 1921, and that all rights of

the Alaska-Handy in those claims were forfeited

(P.R. pp. 18 to 19).

3. Denied the location and discovery of the

Handy and Andy claims; alleged that the Alaska-
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Handy had wholly failed to perform the annual labor

or make the annual improvements required thereon

for the year 1921, and that those claims became open

to relocation on July 1, 1922, and that all rights of

the Alaska-Handy in those claims were forfeited

(P.R. p. 19).

4. Denied the location and discovery of the

Handy and Andy claims; alleged that the Alaska-

Handy had wholly failed to perform the annual labor

or make the annual improvements required thereon

for the year 1922, and that those claims became open

to relocation on July 1, 1923, and that all rights of

the Alaska-Handy in those claims were forfeited

(P.R. pp. 19 to 20).

5. Denied the location and discovery of the

Handy and Andy claims; alleged that the Alaska-

Handy had wholly failed to perform the annual labor

or make the annual improvements required thereon

for the year 1923, and that those claims became open

to relocation on July 1, 1924, and that all rights of

the Alaska-Handy in those claims were forfeited

(P.R. pp. 20 to 21).

6. Denied the location and discovery of the

Handy and Andy claims; alleged that the Alaska-

Handy had wholly failed to perform the annual labor

or make the annual improvements required thereon

for the year 1924, and that those claims became open

to relocation on July 1, 1925, and that all rights of
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the Alaska-Handy in those claims were forfeited

(P.R. p. 21).

7. (a) That on November 5, 1923, Von V.

Tarbill located and discovered the Chichagoff Exten-

sion Claim No. 3, marked the boundaries, recorded

the Notice of Location, a copy of which location notice

is set forth (P.R. pp. 21 to 23)

;

(b) That on April 28, 1924, Von V. Tarbill

located and discovered the Jim Long Quartz Claim,

marked the boundaries, recorded the Notice of Loca-

tion, a copy of which location notice is set forth, and

wherein it is stated: "This claim is in part a relo-

cation of the Andy Quartz Claim". (P.R. pp. 23-25).

9. That on April 29, 1924, Von V. Tarbill lo-

cated and discovered the Delta Quartz Claim, mark-

ed the boundaries, recorded the Notice of Location,

a copy of which location notice is set forth, and

wherein it is stated: 'This is in part a relocation of

the Handy Quartz Claim on which no assessment

work has been done for several years" (P.R. pp. 26

to 28).

10. That on May 3, 1924, Von V. Tarbill lo-

cated and discovered the Chichagoff Extension Claim

No. 4, marked the boundaries, recorded the Notice

of Location, a copy of which location notice is set

forth (P.R. pp. 28 to 30).

11. That Tarbill entered into the possession of
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said lodes and remained in possession thereof until

August 14, 1924, when he conveyed them to the

Chichagoff Extension, which has since been and still

is in possession thereof, and which, with its grantors,

performed the assessment work required by law (P.R.

pp. 30 to 31).

12. That the Chichagoff Extension had the

claims surveyed for patent and on January 12, 1925,

filed in the United States Land Office, Anchorage,

Alaska, its application for patent and thereafter ad-

vertised and posted the notice required by law; that

on November 20, 1925, it paid the United States

$370.00 purchase money for the ground embraced

in those claims, and that on that date the Register

issued his Final Certificate, a copy of which is set

forth (P.R. pp. 31 to 33).

13. That $1,500.00 was a reasonable attorney's

fee to be allowed the Chichagoff Extension (P.R. p.

33. N.B. : This paragraph, as well as Paragraph IX

of the Complaint, was stricken at the trial P.R. p.

173).

AMENDED AND SUPPLEMENTAL REPLY.

1. The Alaska-Handy denied, on insufficient

knowledge or information, that the Chichagoff Ex-

tension had paid the purchase money of $370.00 on

November 20, 1925, and that the Register had issued

his Final Certificate therefor (P.R. p. 35).
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As to the First Defense:

1. The Alaska-Handy admitted the Chichagoff

Extension's corporate character but denied that it

complied with the laws of Alaska relating to domes-

tication of foreign corporations or paid its annual

corporate license tax (P.R. p. 35).

2. Denied Paragraph II of that defense, (P.R.

p. 35).

As to the Second Defense:

1. The Alaska-Handy admitted the Chichagoff

Extension's corporate character but denied that it

complied with the laws of Alaska relating to domes-

tication of foreign corporations or paid its annual

corporate license tax (P.R. p. 36).

2. Denied Paragraph II of that defense (P.R.

p. 36).

As to the Third Defense:

1. The Alaska-Handy admitted the Chichagoff

Extension's corporate character but denied that it

complied with the laws of Alaska relating to domes-

tication of foreign corporations or paid its annual

corporate license tax (P.R. p. 36).

2. The Alaska-Handy denied that the assess-

ment work was not done on the Handy and Andy
Lodes for the year 1920, or that those claims became

open for relocation on July 1, 1921 (P.R. p. 36).
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3. The Alaska-Handy denied that the assess-

ment work was not done on the Handy and Andy
lodes for the year 1921, or that those claims became

open for relocation on July 1, 1922 (P.R. p. 36).

4. The Alaska-Handy denied that the assess-

ment work was not done on the Handy and Andy
Lodes for the year 1922, or that those claims became

open for relocation on July 1, 1923 (P.R. p. 37).

5. The Alaska-Handy denied that the assess-

ment work was not done on the Handy and Andy

Lodes for the year 1923, or that those claims became

open for relocation on July 1, 1924 (P.R. p. 37).

6. The Alaska-Handy denied that the Handy

and Andy Lodes became open to relocation on July

1, 1925, but admitted that it did not perform the

annual labor thereon for the assessment year com-

mencing July 1, 1924, for the reason that, in the

spring of 1924, the Chichagoff Extension and its

agents and one V. Tarbill, its grantor and Presi-

dent, wrongfully and unlawfully took adverse pos-

session of the claims and ousted and ejected the

Alaska-Handy therefrom and withheld the possession

thereof from it and wrongfully and unlawfully pre-

vented it from doing assessment work on those claims

during that assessment period (P.R. p. 37).

7. The Alaska-Handy denied all the allegations

contained in Paragraphs VH, VIII, IX and X of the

Third Defense, except it admitted that sometime
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between November 1, 1923 and July 1, 1924, the

Chichagoff Extension and its agents or its Presi-

dent, V. Tarbill, made pretended locations of the

Chichagoff Extension Claim No. 3 Lode, Chichagoff

Extension Claim No. 4 Lode, Delta Quartz Claim

Lode and Jim Long Quartz Claim Lode (P.R. pp.

37-38).

8. The Alaska-Handy denied Paragraph XI of

the Third Defense which alleged, inter alia, that the

Chichagoff Extension was and since August 14, 1924,

had been in possession of the Chichagoff Extension

Claim No. 3 Lode, Chichagoff Extension Claim No.

4 Lode, Delta Quartz Claim Lode and Jim Long

Quartz Claim Lode, and that it had performed the

assessment work thereon (P.R. p. 38).

9. The Alaska-Handy admitted that the Chi-

chagoff Extension had made a survey of the four

claims and that it had filed an application in the

United States Land Office at Anchorage for a patent

to them, and that those proceedings were still pend-

ing, but denied that it advertised and posted a no-

tice required by law, and that it paid the purchase

money of $370.00, and that the Register had issued

his Final Certificate (P.R. p. 38).

The Alaska-Handy set up three affirmative re-

plies to the three defenses contained in the Chicha-

goff Extension's answer.
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FIRST AFFIRMATIVE REPLY.

1. That the pretended locations made by Tar-

bill were upon ground that had already been segre-

gated from the public domain by the Alaska-Handy

and its predecessors in interest and of which the

Alaska-Handy was then in possession, and that neith-

er the Handy nor the Andy were open or subject to

location or relocation at the time that the Chichagoff

Extension, by Tarbill, made its four pretended lo-

cations, and showed the amount of conflicts between

those four pretended claims and the Handy and Andy

claims (P.R. pp. 39 to 41).

SECOND AFFIRMATIVE REPLY.

1. That the period of eight months after the

last date of the publication of the Chichagoff Ex-

tension's notice of application for patent did not

expire until January 16, 1926, and that the Alaska-

Handy, on January 12, 1926, filed its adverse claim

in the office of the Register of the United States

Land Office at Anchorage, Alaska, as well as its

protest against the issuance of that patent (P.R. p.

41).

2. That the Register of the United States Land

Office was without jurisdiction or authority to issue

to the Chichagoff Extension any receipt or Final

Certificate of mineral entry for the Chichagoff Ex-

tension Claim No. 3, Chichagoff Extension Claim No.
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4, Delta Quartz Claim Lode and Jim Long Quartz

Claim Lode until at least eight months had expired

after May 16, 1925, and that the receipt and certi-

ficate, if issued priorly to the expiration of that eight

month period, were issued by mistake and are null

and void (P.R. pp. 41 to 42).

THIRD AFFIMATIVE REPLY.

1. The Alaska-Handy alleged that on April 8,

1929, the Commissioner of the General Land Office

cancelled and made and entered his order cancell-

ing the pretended Final Certificate of mineral entry

that was issued to the Chichagoff Extension on or

about November 20, 1925, to the Chichagoff Exten-

sion Claim No. 3 Lode, Chichagoff Extension Claim

No. 4 Lode, Delta Quartz Claim Lode and Jim Long

Quartz Claim Lode, and held and decreed that that

certificate was null and void and that its issuance

was in violation of the law and of the regulations of

the Department of the Interior of the United States

(P.R. p. 42).

FINDINGS OF THE JURY.

Upon the issues made by these pleadings, the

trial was had. The court submitted to an advisory

jury of twelve four questions, namely: First, as to

whether or not the Alaska-Handy or any of its

stockholders did $100.00 worth of assessment work

upon or for the benefit of the Handy Claim during
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the period from July 1, 1922, to July 1, 1923. The

jury answered this question *'Yes".

The jury also answered affirmatively the same

question as to the Andy Claim for the same period.

The jury answered "No" to a similar question

for the Handy Claim for the period from July 1,

1923, to July 1, 1924.

The jury also answered negatively the same

question as to the Andy Claim for the same period,

(P.R. pp. 45 to 46).

Thereafter the court entered its Findings of

Fact (P.R. pp. 46 to 60), and its Conclusions of Law
(P.R. pp. 60 to 62), and on June 29, 1929, entered

its judgment and decree, in which it adopted the

findings of the jury, and held that neither of the

two parties were entitled to the possession of or to

have either of their titles quieted as against each

other, or those surface parts thereof, or any part

thereof, with which either the Chichagoff Extension

No. 3 Claim, Chichagoff Extension No. 4 Claim, Del-

ta Quartz Claim or Jim Long Quartz Claim lode

claims conflict, and refused affirmative relief to both

parties (P.R. pp. 62 to 68).

From that judgment and decree the Chichagoff

Extension prosecuted an appeal and thereupon the

Alaska-Handy prosecuted its cross appeal.

ASSIGNMENTS OF ERROR.

The Alaska-Handy's assignments of error were
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necessarily quite numerous in order to cover the sev-

eral issues involved, but, vv^hile setting them out in

full, v^e shall resolve them into a comparatively few

questions (see infra p. 26) for discussion in this

brief.

1.

The court erred in making its finding of fact

numbered 5, to the effect that no annual labor was

done or improvements made for the benefit of either

the Handy or Andy mining claim for the assess-

ment year July 1, 1923 to July 1, 1924, by plaintiff

(Alaska-Handy) or anyone on its behalf.

2.

The court erred in making its finding of fact

numbered 6, to the effect that in the month of

November, 1923, one Tarbill discovered a vein or

ledge of rock in place, bearing gold and other metals,

within what are now the exterior boundaries of the

Chichagoff Extension No. 3 claim; that said Tar-

bill thereupon made a location of said claim by

marking the boundaries thereof and filing a certi-

ficate of location thereof, and in not finding as re-

quested by plaintiff (Alaska-Handy), in its proposed

finding of fact No. 9.

3.

The court erred in making its finding of fact

numbered 7, to the effect that on the 29th day of

April, 1924, said Tarbill discovered a vein or ledge
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of rock in place bearing gold and other metals, with-

in what are now the exterior boundaries of the

Jim Long Quartz Claim; that he located said claim

by marking the boundaries thereof and recording a

certificate of location thereof, and in not finding

as requested by plaintiff (Alaska-Handy) in its pro-

posed finding of fact No. 12.

4.

The court erred in making its finding of fact

numbered 8, to the effect that on the 29th day of

April, 1924, said Tarbill discovered a vein or ledge

of rock in place bearing gold and other metals, with-

in what are now the boundaries of the Delta Quartz

Claim; that he located said mining claim by mark-

ing the boundaries thereof and that he filed a certi-

ficate of location thereof; and in not finding as re-

quested by plaintiff (Alaska-Handy) in its proposed

finding of fact No. 11.

5.

The court erred in making its findings of fact

numbered 9, to the effect that on the 3rd day of

May, 1924, the said Tarbill discovered a vein or ledge

of rock in place bearing gold and other metals with-

in the boundaries of what is now the Chichagoff Ex-

tension No. 4 claim; that he located said claim by

marking the boundaries thereof and recorded a cer-

tificate of location thereof and not finding as re-
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quested by plaintiff (Alaska-Handy) in its proposed

finding of fact No. 10.

6.

The court erred in making that portion of its

findings of fact numbered 11, which read as follows:

"that the discoveries upon defendant's (Chichagoff

Extension) claims aforesaid were without the bound-

aries of the Handy and Andy claims".

7.

The court erred in making its finding of fact

numbered 13 to the effect that the defendant paid

to the United States the sum of $370.00 as the pur-

chase price for said lode claims and that thereupon

the Register of the Land Office at Anchorage, Al-

aska, issued final receipt and certificate of mineral

entry for said lode claims.

8.

The court erred in admitting in evidence the

pretended final receipt and certificate of mineral

entry for said lode mining claims Chichagoff Exten-

sion No. 3 ; Chichagoff Extension No. 4, Delta Quartz

Claim and Jim Long Quartz Claim.

9.

The court erred in refusing to admit in evidence

the certified copy of the decision of the Commis-

sioner of the General Land Office declaring void and

cancelling the said pretended final receipt and cer-
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tificate of mineral entry mentioned in assignment

of error No. 8.

10.

The court erred in failing to make plaintiff's re-

quested finding of fact numbered 4, to the effect that

it is in possession and entitled to the possession and,

ever since the location of the Handy and Andy lode

mining claims, has been in and is entitled to the pos-

session thereof and of the surface embraced within

the exterior boundaries of both said claims.

11.

The court erred in failing to find as requested

by plaintiff (Alaska-Handy) in its requested find-

ing of fact numbered 4a, to the effect that on the

16th day of January, 1926, Frank Aldrich made

valid and subsisting mining locations which he call-

ed "Juneau No. 1" and ''Juneau No. 2"; that said

two locations are identical with said Handy and Andy
lode mining claims and that, by mean conveyance,

the plaintiff (Alaska-Handy) became and at all

times since has been and now is the owner thereof.

12.

The court erred in failing to find as requested

by plaintiff (Alaska Handy) in its requested find-

ing numbered 5, to the effect that plaintiff caused

the Handy and Andy mining claims to be surveyed
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and that the official survey of said claims is mineral

survey No. 1498, Anchorage Land District.

13.

The court erred in failing to find as requested

by plaintiff (Alaska-Handy) in its proposed find-

ing of fact numbered 13, to the effect that the tun-

nel driven by defendant (Chichagoff Extension) upon

the Chichagoff Extension Claim No. 3 does not tend

to develop either the Chichagoff Extension No. 4, the

Delta Quartz Claim or the Jim Long Quartz Claim.

14.

The court erred in refusing to find that during

the assessment year July 1, 1924, to July 1, 1925,

the defendant, his agents and servants by force,

threats and violence prevented plaintiff and the wit-

ness Birkeland on its behalf from performing the

annual assessment work upon or making improve-

ments for the benefit of either the Handy or the Andy
lode claims.

15.

The court erred in drawing its conclusion of

law numbered 3 to the effect that plaintiff (Alaska-

Handy) is not entitled to the possesssion of either

the Handy or Andy Lode claim or of the surfaces

thereof that are included within either the Chicha-

goff Extension No. 3, Chichagoff Extension No. 4,

Delta Quartz Claim or Jim Long Quartz Claim.
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16.

The court erred in making its conclusion of

law numbered 4, to the effect that plaintiff is not

entitled to judgment and decree quieting its title as

against the defendant, to either the Handy or the

Andy lode claim or to those surface portions, or any

part thereof, that are included within either the

Chichagoff Extension No. 3, Chichagoff Extension

No. 4, Delta Quartz Claim or Jim Long Quartz Claim.

17.

The court erred in making its conclusion of law

numbered 5, to the effect that plaintiff is not entitled

to any affirmative relief as against the defendant.

18.

The court erred in making its judgment and

decree herein decreeing that plaintiff is not entitled

to the possession of the Handy or Andy lode claim

and that it is not entitled to have its title thereto

quieted as against the defendant, and that plaintiff

is not entitled to any affirmative relief.

19.

The court erred in failing to make the con-

clusion of law requested by plaintiff in its requested

conclusion of law numbered 6, to the effect that at

the time of the institution of this suit the defendant

was not and is not now entitled to the possession of

these portions of the Chichagoff Extension No. 3,
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Chichagoff Extension No. 4, Delta Quartz Claim

or Jim Long Quartz Claim, that are in conflict with

the Handy or Andy lode claim.

20.

The court erred in failing to make the con-

clusion of law requested by plaintiff in its requested

conclusion of law numbered 13 to the effect that the

final receipt and mineral certificate issued to de-

fendant on November 20, 1925, to Chichagoff Ex-

tention No. 3, Chichagoff Extension No. 4, Delta

Quartz Claim and Jim Long Quartz Claim is null

and void and that the same was issued without

jurisdiction or authority, either of law or regula-

tion.

21.

The court erred in not making the conclusion of

law requested by plaintiff in its 14th requested con-

clusions of law to the effect that the Jim Long Lode

claim was located by the defendant as a relocation

of the Andy lode claim theretofore located by the

plaintiff; that at the time of the making of the

said pretended relocation the defendant did not know

of, adopt as its own or claim the previous discovery

of gold made by the plaintiff within the exterior

boundaries of said pretended Jim Long Quartz

Claim.

22.

The court erred in failing to make plaintiff's
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requested conclusion of law numbered 15, to the ef-

fect that the Delta Lode Claim was located as a re-

location of the Andy lode claim and that the locator

thereof did not know of, adopt or claim the previous

discovery of gold made within the boundaries there-

of by plaintiff.

23.

The court erred in failing to make plaintiff's

requested conclusion of law numbered 16, to the

effect that the Chichagoff Extension No. 3 lode

claim was staked and located at right angles in-

stead of along the strike of the lode upon which the

alleged discovery is claimed.

24.

The court erred in not making plaintiff's re-

quested conclusion of law numbered 17, to the ef-

fect that the Delta Quartz Claim was staked and

located at right angles instead of along the lode

upon which the alleged discovery is claimed.

25.

The court erred in not making plaintiff's re-

quested conclusion of law numbered 18, to the ef-

fect that the Jim Long Quartz Claim was located

and staked at right angles instead of along the lode

upon which the alleged discovery is claimed.
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QUESTIONS INVOLVED.

The only question, if we clearly understand the

Chichagoff Extension's brief, raised by it is relative

to the annual assessment work on the Handy and

Andy for the assessment year July 1, 1922 to July

1, 1923. While that question is not raised by the

Alaska-Handy 's assignments, we shall discuss it in

connection with the questions involved by the Al-

aska-Handy's cross appeal.

1. Did the court err in finding, in consonance

with the answer of the advisory jury, that the Al-

aska-Handy, or its stockholders for its benefit, did

the required amount of annual labor on the Handy

and Andy claims for the assessment year July 1,

1922, to July 1, 1923 (Chichagoff Extension's Brief,

p. 14, 27 to 28) ?

2. Did the court err in refusing to find that

the required annual labor was done upon or for

the benefit of the Handy and Andy claims for the

assessment year July 1, 1923 to July 1, 1924 (As-

signment No. 1 ) ?

3. Did the court err in finding that the wit-

ness Tarbill discovered and located the Chichagoff

Extension No. 3 claim, the Jim Long Quartz claim,

the Delta Quartz claim and the Chichagoff Exten-

son No. 4 claim, and that his discoveries upon those

claims were outside the boundaries of the Handy

and Andy claims, and that the tunnel driven by the
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Chichagoff Extension upon the Chichagoff Exten-

sion Claim No. 3 Lode did not tend to develop the

Chichagoff Extension Claim No. 4, the Delta Quartz

Claim or the Jim Long Quartz Claim, and in failing

to find that the Chichagoff Extension Claim No. 3,

the Delta Quartz Claim and the Jim Long Quartz

Claim were located at right angles to the strike of

the lode upon which the alleged discoveries thereof

were based, and in not finding that the Jim Long

Quartz Lode was a relocation of the Andy Lode and

the Delta Quartz Lode was a relocation of the Handy,

and that the witness Tarbill did not adopt, know

of, or claim the previous discovery of gold made

within the boundaries of either the Handy or Andy

Lodes, (Assignments Nos. 2, 3, 4, 5, 6, 13, 21, 22, 23,

24, and 25)?

4. Did the court err in finding that the Chi-

chagoff Extension paid the United States $370.00

as the purchase price for those four lode claims and

that the Register of the Land Office issued his Final

Receipt and Certificate of mineral entry therefor,

and in admitting in evidence that Final Receipt and

Certificate of mineral entry (Deft. Exhibit No. M),

and in refusing to admit in evidence the certified

copy of the decision of the Commissioner of the Gen-

eral Land Office, declaring that receipt and certi-

ficate void and cancelling same, and in failing to

conclude that said receipt and mineral certificate

were null and void (Assignments Nos. 7, 8, 9 and
20)?
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5. Did the court err in failing to find that the

Alaska-Handy was in possession and entitled to the

possession of the Handy and Andy claims, and that

the Juneau No. 1 and Juneau No. 2 were valid, sub-

sisting lode claims of which the Alaska-Handy was

owner, and in holding that the Alaska-Handy was

not entitled to the possession of the Handy and Andy

claims or their surfaces or to a judgment and decree

quieting its title thereto as against the Chichagoff

Extension, and that the Alaska-Handy was not en-

titled to any affirmative relief against the Chicha-

goff Extension, and in decreeing that the Alaska-

Handy was not entitled to the possession of the Handy

and Andy claims and to have its title thereto quiet-

ed as against the Chichagoff Extension, and not

entitled to any affirmative relief, and in holding that

the Alaska-Handy was not entitled to the possession

of those portions of the Chichagoff Extension No. 3,

Chichagoff Extension No. 4, Delta Quartz Claim

and Jim Long Quartz Claim lodes that are in con-

flict with the Handy and Andy Lode claims (Assign-

ments Nos. 10, 11, 15, 16, 17, 18 and 19)?

6. Did the court err in failing to find that the

Alaska-Handy and the witness Birkeland, on its be-

half, were prevented from performing the annual

assessment work upon the Handy and Andy claims

during the assessment year July 1, 1924 to July 1,

1925, by the Chichagoff Extension, its agents and

servants (Assignment No. 14)?
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ARGUMENT.

THE EVIDENCE CLEARLY SHOWS THAT
THE REQUIRED AMOUNT OF ANNUAL LABOR
WAS PERFORMED UPON THE HANDY AND
ANDY CLAIMS FOR THE ASSESSMENT YEAR
JULY 1, 1922, TO JULY 1, 1923.

(Question 1; Chichagoff Extension's

Brief
, pp. 14 to 28.)

Before proceeding to the discussion of the ques-

tions raised by the Alaska-Handy cross appeal, we

shall discuss the sole and only question raised by

the Chichagoff Extension in its brief, namely, as to

whether or not the Alaska-Handy or its stockholders

did the required annual labor on the Handy and

Andy claims for the assessment year July 1, 1922

to July 1, 1923.

We believe that the conclusion reached by the

learned counsel for the Chichagoff Extension, that

the Alaska-Handy failed to affirmatively prove that

fact at the trial, is not only easily and readily re-

futed by the evidence itself, but that the suggestion

that the rule, ^^Falsus in uno, falsus in omnibus^'

should be applied to the testimony of witness Birke-

land is not only based upon an unjust premise but

ignores the force of the fact that a jury of twelve

men had opportunity to see personally that witness'

demeanor and conduct upon the stand and yet cast

no such innuendo against him, and, furthermore,



30

that the learned trial court, who also personally

watched that witness's conduct and heard his words

as he spoke, likewise, after mature consideration of

the case, failed to find any cause to so criticize the

witness for any lack of untruthfulness or otherwise.

Even though by so doing we may unduly length-

en this brief, we feel impelled, in justice both to the

Alaska-Handy and to the witness Birkeland, to

quote extensively from his testimony, even though

at the expense of repetition, both from the record as

brought up by the Chichagoff Extension and from

the record as brought up by the Alaska-Handy.

In doing so, we shall seek to avoid quoting, other

than necessarily, from such of his testimony as refers

to assessment years prior to July 1, 1922, because

it is our understanding from the Chichagoff Exten-

sion's brief that it has waived all of its assignments

to the effect that the Alaska-Handy did not do the

required annual labor on the Handy and Andy claims

prior to that time, by failing to discuss in its brief

its assignments for those previous years.

The witness Ole Birkeland, after testifying that

he was a prospector of twenty years' experience, tes-

tified, among other things as follows

:

"I went out on the claims in May, 1922,
and was there working in June, July and Aug-
ust, 1922, on the surface, digging down to bed-
rock; I used powder when I was digging and
was trying to find and strip the vein; I was
also working several places up above, blasting
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out stumps; the vein was supposed to be right

there on top of the tunnel and I was stripping

that ofi; i also worked on the Andy claim upon
the creeK, digging holes on the other side to

find out if I was going to find the main string-

er and to see if i could find the vein spread
out in other places; I was also stripping and
digging down to bedrock; I did the work from
July 1, 1922 to July 1, 1923, to protect myself
because I didn't see 'no patent coming through.
I was afraid they were going to push me out';

I did a good $100 worth of work on each of

the Andy and Handy claims during the year
July 1, 1922 to July 1, 1923, and in addition
supplied my own powder, caps and fuses, which
cost about $40 or $50; I left the claims the
latter part of August, 1923; I worked back on
the discovery and on the discovery and blasted
out the discovery, and blasted out a bluff there,

which cut was pretty wide at the Handy dis-

covery; I cleaned out the tunnel that year, and
mucked it out, and used a couple of boxes of

powder that year on the claims; I bought my
powder in 1922, at Hirsts; I did surface work
on the Andy in June and July, 1922, in the
creek by the discovery, and I was far back in

the swamp, digging, trying to get on the lead
there; I worked back and forth; worked on
one claim some of the time and then go to the
other claim and worked on it; when I got
through on the Handy I go back to the Andy,
and then go back to the other; I did open cut;
you have to have an open cut to go down at
least three feet wide, but I don't know how
much dirt it was or how much dirt I moved.

''I was out there again in May, 1923, and
stayed during June and July, 1923, was doing
surface work, digging down, digging on the

vein of each claim, and also used some powder,
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fuses and caps, which I bought ; I bought a couple

of boxes; I bought it at Chichagoff and one box
from a prospector; I had some before; I used
more than 2 boxes of powder; I don't know how
many times I shot; I did that work because *I

wanted to protect myself; I did it because I

was a stockholder, and 1 have to protect myself,

and I thought the company was going in with
another and going to push me out'; I did dig-

ging on the vein, stripping, open cut work, blast-

ing, digging to line it out to get another place

where the vein is supposed to be; I did a $100
worth of work in July, 1923, I did $190 worth
of work between the discovery and the portal

of the tunnel on the Handy claim, which are

about 100 feet apart and I did all the stripping

on the surface; I made a cut 7 feet deep; it is

right there today; 'you can keep on every year
there; I am supposed to strip 100 feet wide to

get all the dirt out, and the lead is supposed to be
right there on top of the tunnel and up to the

discovery. Of course, up to the discovery I

didn't close it up, you know; and up above
the discovery it is water there, and it fills up
with water, and I keep on digging and it fills

up again; you can see it today; I also did work
that year above the discovery; 'I kept working
up above the discovery until the water got in and
you cannot work in a big swamp there is a lot

of muck and peat there, and that is where I used
the powder; I didn't dig only one place; I dug
a ditch and tried to find the lead; in fact, sev-

eral ditches: but do not know the length of any;
there is no ditch less than 3"'-> and 4 feet deep:
I cleaned out the tunnel gnd fixed or cribbed
UD the cabin; I used powder on the Handy in

1923; and shot out stumps, that he does not
know how many times he shot; that you may
get a stump and have to put in 50 sticks to
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couple of boxes; I shot 3 or 4 times every day;
in 1923 on the Andy I worked on the creek

and from the discovery up and below the dis-

covery and down to the bay; after shooting, I

wheeled out the dirt and I can show you the

dumps; I don't know how many feet of dirt I

removed or how many feet of rock I cleared

off; it was 10 feet wide in places; I used pow-
der on the Andy in the creek bottom in July,

1923; I left there the last of August, 1923, and
I was working there the first days; I figured
I did $100 worth of work on the Andy and
$100 worth on the Handy in June and July
1923, not in July alone, but in June and July;
and I was working over 2 months; I didn't go
away in July, it was August; I know I did $200
worth of work on those claims in June and July
1923; I did assessment work on the Handy and
Andy in July and part of August, 1923, and
put in about 26 days in July, and also used
some powder, and from my experience as a
prospector and miner, I state that the work
that I did in July and August, 1923, was of

the reasonable value of $200; $100 on each
claim." (P.R. pp. 71 to 74.)

He also testified:

''That each year before starting to do strip-

ping he cleaned out the mouth of the tunnel and
took care of the machinery or engine left in

said tunnel, which took three or four days of

his time; that the surface workings and exca-

vations made by him on the claims, especially

those in the creek on the Andy claim, readily

fill up and run together and that each year be-

fore he started any new excavations it was his

custom to clean out and re-excavate the exca-
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vations previously made; . . ." (P.R. pp. 74
to 75.)

He also testified:

''That his work for June, 1923, was worth
$200; that his work for July, 1923, was $200;
that the three months' work, June, July and
August, was not worth $400 or $300, but that

the same was worth $200, one hundred dollars

for each claim; that his work was worth six

dollars per day." (P.R. p. 75.)

Birkeland stated:

"I went out on the claims in May, 1922, and
was there working in June, July and August,
1922, on the surface, digging down to bedrock;
I used powder when I was digging and was
trying to find and strip the vein; I was also

working several places up above, blasting out
stumps; the vein was supposed to be right there

on top of the tunnel and I was stripping that

off; I also worked on the Andy claim upon the

creek, digging holes on the other side to find

out if I was going to find the main stringer

and to see if I could find the vein spread out
in other places. I was also stripping and dig-

ging down to bedrock; I did the work from
July 1, 1922, to July 1, 1923, to protect myself
because I didn't see 'no patent coming through.
I was afraid they were going to push me out';

I did a good $100 worth of work each on the
Andy and Handy claims during the year July
1, 1922 to July 1, 1923, and in addition sup-
plied my own powder, caps and fuses, which
cost about $40 or $50; I left the claims the
latter part of August, 1922; I was out there
again in May, 1923, and stayed during June
and July, 1923, was doing surface work, dig-
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ging down, digging on the vein, on each claim,

and did a $100 worth of work on each claim,

and also used some powder, fuses and caps,

which I bought; I did that work because 'I want-
ed to protect myself; I did it because I was a
stockholder, and *I have to protect myself, and
I thought the company were going in with an-
other and going to push me out'; I did digging
on the vein, stripping, open cut work, blasting,

digging to line it out to get another place where
the vein is supposed to be; ' ' "' (P.R. pp.
144 to 145.)

He stated that:

"I did a $100.00 worth of work in July,

1923, on the Handy claim, blasted out the dirt

clear down to bedrock, about 150 feet out there,

50 feet wide, stripping on the Handy between
the discovery and the tunnel, open cut above
the discovery and from the discovery down; I

worked on the creek on the Andy and did $100
worth of work in July, 1923, where the lead

was, excavated it out from the bedrock from
the discovery to the Handy line, coming up the
creek there; I was working and stripping for

100 feet towards the Handy claim; . .
."

(P.R. pp. 146 to 147.)

He stated that:

"In July, 1923, I did $100 worth of work
between the discovery and the portal of the

tunnel on the Handy claim, and I did all the
stripping on the survey; I made a cut 7 feet

deep; it is right there today; 'you can keep on
every year there; I am supposed to strip 100
feet wide to get all the dirt out, and the lead is

supposed to be right there on top of the tunnel
and up to the discovery. Of course up to the
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discovery I kinda close it up, you know; and
up above the discovery it is water there, and
it fills up with water, and I keep on digging

and it fills up again; you can see it today'; I

also did work that year above the discovery;

'I kept working up above the discovery until the

water got in and you cannot work in a big

swamp'; there is a lot of muck and peat there,

and that is where I used the powder; I didn't

dig only one place; I dug a ditch and tried to

find the lead; in fact, several ditches; there is

no ditch less than S\(> and 4 feet deep; I cleaned

out the tunnel and cribbed up the tunnel; I used
powder on the Handy in 1923, and shot out

stumps; I had some powder and I bought a
couple of boxes; I bought it in Chichagof and
one box from a prospector; I used more than
two boxes of powder; I had some before; I shot

three or four times every day; in 1923 on the

Andy I worked on the creek and from the dis-

covery up and below the discovery and down
to the bay; after shooting, I wheeled the dirt out
and I can show you the dumps; I don't know
how many I cleared off; it was ten feet wide
in places; I used powder on the Andy in the

creek bottom in July, 1923; I left there the last

of August, 1923, and I was working there the

first days; I figured I did $100 worth of work
on the Andy and $100 worth on the Handy in

June and July, 1923, and I was working over
two months; I didn't go away in July, it was
August; I know I did $200 worth of work on
those two claims in June and July, 1923; . .

."

(P.R. pp. 147 to 148.)
He stated that:

"I went to the claims in May, 1923; I do
that every year; I started work about June 1st,

and worked June and July, which is my cus-

tom; I went to the claims in 1922 and worked
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in June and July, and worked back on the dis-

covery and on the discovery and blasted out the

discovery, and blast out a bluff there, which
cut was pretty wide at the Handy discovery;

I did $100 worth of work; I cleaned out the

tunnel that year, and mucked it out, and used
a couple of boxes of powder that year on the

claims; I bought my powder in 1922 at Hirsts;

I did surface work on the Andy in June and
July, 1922, in the creek by the discovery, and
I was far back in the swamp, digging, trying
to get on the lead there; I worked forth and
back; worked on one claim some of the time
and then go to the other claim and work on it;

when I got through on the Handy I go back to

the Andy, and then go back to the other; I did
open cut; you have to have an open cut to go
down at least 3 feet wide, but I don't know how
much dirt it was or how much dirt I moved;
. ." (P.R. p. 149.)

He stated that:

"The time spent in going to and from the

claims was not counted as time working on the

claims; we did this stripping these various years
because it was impossible to get into the shaft
to do any work as the tunnel is all flooded, and
there is no other place to drive a tunnel as the

ground is too flat; weather has the effect on
the work on these claims that every time a heavy
rain comes, these open cuts run together, and
you come back a couple of months the next year
and it is all filled up and you have to start in

opening them up again, which is also true of
assessment work in other places in Southeastern
Alaska; if the work was in rock it would stay;
I did assessment work on the Handy and Andy
in July and part of August, 1923, and put in

about 26 days in July, and also used some pow-
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der, and from my experience as a prospector

and miner, I state that the work that I did in

July and August, 1923, was of the reasonable

value of $200, $100 on each claim; . .
.''

(P.R. p. 151.)

He also stated that:

*'I have to clean out the open cuts every
year, but that is not the assessment work I tes-

tified to; I first clean them out and then keep
on going and do the rest of it; I work there in

June, July and half of August, 1923; I was
figuring on two assessment years; that is the

way I worked it; I always put in three months,
you know, that time of the year, and the work
in June alone was worth $200 and the work in

July alone $200." (P.R. p. 152.)

He also testified as follows:

"Q. Then you figure the value of the

—

of all the work was worth $400.00 in those 3

months? A. That is the way, you know; you
can figure it out, if you have $6.00 a day. Q.

Did you figure on two assessment years, each
one year beginning the first of July and the

other ending the 30th of June? A. I come out
in May, and worked June and July and part of

August. Q. That is how many assessment
years? A. What? Q. That covers how many
assessment years?. A. It would cover for 1924,
too. Q. You figured you covered 1922 and
1923, and 1923 and 1924, both? A. I worked
the same way in 1922; come up in June and
worked two months and a half. Q. You figured
you did that every year and worked about two
months and a half, and that was worth about
$6.00 a day? A. Yes. Q. Two months and
a half would be how many days; 26 day months,
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that would be 52 days, and a half month would
be 65 days? A. Yes. Q. If you stayed until

the middle of August? A. Yes. Q. You don't

know whether you stayed quite to the middle
of August, or not? A. No, I don't know, but
I know I was out in August, you know. Q. You
figured that work was worth how much? How
much do you figure that two months and a half

work was worth? A. $200.00 for those three
months. Q. $200.00 for those three months? A.
Yes. Q. Is that right—at least $200 for the three
months? A. Yes. Q. You wouldn't say it was worth
$400.00? A. No, I say at least $200.00. Q.
You wouldn't say it was worth $400.00? A. No.
Q. And you wouldn't say it was worth $300.00?
A. What? Q. You wouldn't say that work
was worth $300.00, would you? A. I was there
to do assessment work, and I know I was supposed
to put in the time and do $100.00 worth. Q. How
much was that? A. $100.00 each claim. Q.
You figured you did that by staying there two
months and a half, is that right? A. Yes; they
paid me for doing the work." (P.R. pp. 152 to

153.)

He also testified that:

"I figured my time at $6.00 per day, be-

sides which there are the powder, fuses and

caps." (P.R. p. 153.)

This testimony, we submit, not only is affirma-

tive, truthful testimony, free of contradictions, but

clearly proves that at least $100.00 worth of assess-

ment work was done by the witness Birkeland upon

both the Handy and Andy claims during the assess-

ment year July 1, 1922, to July 1, 1923.
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Instead of indicating that Birkeland was only

interested in the charge and the payment of his per

diem of $6.00 per day, we submit that his evidence

clearly shows that the amount he received for his

work was of least importance to him and that he

did the work without thought of the pay involved;

in fact, he stated: '1 did the work from July 1, 1922,

to July 1, 1923, to protect myself because I didn't

see no patent coming through. I was afraid they

were going to push me out; .... I was out

again in May, 1923, and staid during June and July,

1923; was doing surface work, digging down, dig-

ging on the vein on each claim, and did a $100.00

worth of work on each claim and also used some

powder, fuse and caps which I bought; I did that

work because I wanted to protect myself; I did it

because I was a stockholder and I have to protect

myself and I thought the company were going with

another and going to push me out."

He did not contradict himself by stating that

he covered the year 1924 (P.R. p. 152). The very

next question and answer shows that it v/as his cus-

tom to go to the claims in the spring of each year,

apparently in May, and remain there until in Aug-

ust. He was asked the question, "You figured to

cover 1922 and 1923, and 1923 and 1924, both?"

He answered, "I worked the same way in 1922; come

up in June and worked two months and half." Q.

"You figured you did that each year and worked
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about two months and half and that was worth

about $6.00 a day?" A. 'Tes." (P.R. p. 152.)

He also stated, "I worked there in June, July

and half of August, 1923; I was figuring on two

assessment years; that is the work I worked at; I

also put in three months, you know, that time of

year, and the work in June alone is worth $200.00,

and the work in July alone $200.00". (P.R. p. 152.)

Corroborative of these statements is his further

testimony: ''I went to the claims in May, 1923; I do

that each year, I started work about June 1st and

worked June and July, which is my custom; I went

to the claims in 1922 and worked in June and July,

. . . .; I was out there in 1921, both before and

after the 4th of July; . . ." (P.R. p. 149.)

In 1925, he went out in March (P.R. p. 147)

;

in 1924, he went out in May (P.R. p. 147) ; there is,

therefore, no inconsistency in his having gone back

to the claims in May, 1924, as he was doing some-

thing that was his annual custom, namely, to go

upon the claims in the spring of each year and to

stay there from the latter part of May until some-

time in August. He went back in May, 1924, to

work and would have undoubtedly continued through

into August and thereby have either completed or

done most of the work for the year commencing

July 1, 1924, had he not been prevented from doing

so by the Chichagoff Extension or its agents.

We submit that there is no foundation to jus-
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tify the assertion that the learned trial court dis-

believed that Birkeland so did the annual work upon

the claims, but, that, on the contrary, the trial court

simply found that he did not do enough work after

July 1, 1923, to cover the assessment period from

July 1, 1923 to July 1, 1924, but that in no wise

discredits the finding that he did the required amount

of annual labor for the year commencing July 1,

1922, because, during that period, he worked not

only in July and August, 1922, but also did further

work in May and June, 1923, all of which would be

within that assessment year.

While it is true that Birkeland took care of the

machinery and engine left in the tunnel, and also

cleaned out the open cuts each year, we believe there

is no justification for asserting that he considered

that part of the assessment work. He distinctly

stated, "I have to clean out the open cuts each year,

but that is not the assessment work I testified to;

I first clean them out and then keep on going and do

the rest of it." (P.R. p. 152.)

He also stated that: 'The time spent in going

to and from the claims was not counted as work

on the claims." (P.R. p. 151.)

In addition to the work so done and performed

by Birkeland, Thomas Tilson, Jr., testified: "I was

out again on the last day of June, 1922, and stayed

two days; my brother and I prospected the claims,

doing the work mostly on the Handy; we were check-
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ing up on the different places and trying to locate

the outcropping of the lead, and did some digging

in spots here and there; I went out on account of

the interest of my father, who was a stockholder of

plaintiff; I was out again in August, 1923, for two

days, with my brother Albert, and spent two days

on the claims prospecting and digging here and there,

actually working, pick and shovel work; it wasn't

easy work; we put in the two days, and we did an

ordinary day's work each day; we worked on both

the Handy and Andy claims in the interest of my
father and Birkeland, who were both shareholders;

. . ." (P.R. p. 157.)

From this testimony we submit that the Alaska-

Handy can reasonably claim six days work as having

been done on the Handy and Andy by Thomas Tilson,

Jr., and his brother, during the period commencing

July 1, 1922, and including August, 1923, of which

two days' labor would be properly creditable to the

assessment year July 1, 1922 to July 1, 1923, and

four days labor to the assessment year July 1, 1923

to July 1, 1924.

THE CHICHAGOFF EXTENSION'S MOTION
FOR A NON-SUIT WAS RIGHTLY DENIED.

The evidence of Birkeland and Tilson, Jr., as to

assessment work for the assessment year July 1,

1922 to July 1, 1923, as well as for all other years,

was introduced by the Alaska-Handy on its case in
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chief. No evidence had been offered to refute or con-

tradict that testimony. The testimony bore no such

ear-marks of incredibility as would warrant an un-

biased hearer in entirely disregarding it. The ver-

acity or character of neither of those witnesses has

been impugned or attacked. The evidence was posi-

tive, and affirmatively proved the Alaska-Handy's

contention that either it or its stockholders for its

benefit had done the required annual labor for that

year, as well as for the other years. Can it be logi-

cally said that, in the face of that evidence, the trial

court would have been justified in granting the Chi-

chagoff Extension's motion for a non-suit? (P. R. p.

93; 173.)

Had the learned trial court done so, its decision

would have ignored the rule laid down by this court

in Cook V. Klonos, 164 Fed. (9 CCA) 529, to the

effect that a motion for a non-suit admits every fact

which the evidence proves, or tends to prove, as well

as the facts which may naturally and rationally be

inferred from the facts proved.

A MOTION FOR NON-SUIT IS WAIVED BY
THE INTRODUCTION OF EVIDENCE.

The testimony of Tarbill, Metcalf, Louis Smith

and Riendeau was not before the trial court when
the Chichagoff Extension's motion for non-suit was
made; but was introduced subsequently by the Chi-

chagoff Extension in its case in chief. It was not
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satisfied to rest upon its motion, but after the denial

thereof, put in its own evidence.

We believe that it is well settled that a mo-

tion for non-suit is waived by the introduction of

evidence after it has been overruled, and the ruling

thereon cannot be assigned as error in the appellate

court.

Walton V. Wild Goose M. & T. Co., 123 Fed.

(9 CCA) 206.

THE FINDINGS OF THE TRIAL COURT MUST
BE TAKEN AS PRESUMPTIVELY CORRECT.

This court has had occasion at different times

to lay down the doctrine that the findings of the

court in a suit in equity must be taken as presump-

tively correct, and, unless an obvious error has

intervened in the application of the law or some

serious or important mistake has been made in the

consideration of the evidence, such finding will not

be disturbed by the appellate court.

Thorndyke v. Alaska Perseverance Mining

Co., 164 Fed. (9 CCA) 657.

Fleischmann v. Rahmstorf, 226 Fed. (9

CCA) 443.

Alaska Juneau etc. Co. v. Ehner etc. Co.,

239 Fed. (9 CCA) 638.

Arctic Lumber Co. v. Borden, 211 Fed. (9

CCA) 50.



46

Schoenwald v. Bishop, 244 Fed. (9 CCA)
715.

To the same effect, in an action of law:

Gilmore v. McBride, 154 Fed. (9 CCA)
464.

THE MOTION FOR NON-SUIT WAS PROPERLY
DENIABLE EVEN THOUGH THE ALASKA-
HANDY HAD FAILED TO MAKE OUT

A PRIMA FACIE CASE.

We believe there is a principle involved in this

case that would have prevented the granting of the

Chichagoff Extension's motion for a non-suit, even

though it be conceded, solely for the sake of the

argument, that the Alaska-Handy failed to prove

that the required annual labor was done on the

Handy and Andy claims for the assessment year July

1, 1922, to July 1, 1923.

In this connection, we temporarily adopt, for

the purpose of this particular argument, that this

is an adverse suit in the nature of a suit to quiet

title, involving overlapping or conflicting mining

locations; but later we shall submit our contentions

that further issues are involved under the pleadings.

Inasmuch as this is an adverse mining suit, there

are in effect three parties, namely: The Alaska-

Handy; the Chichagoff Extension; and the United

States. The latter is a silent party interested in
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seeing that patent to the mining ground is granted

to whichever of the parties is entitled to it, or, if

neither of the two active parties is entitled to patent,

that no patent is granted to either of them.

"The trial of the action may result in one

of four judgments: (a) in favor of plaintiff,

the adverse claimant; (b) in favor of the de-

fendant, the patent applicant; (c) adjudging
that neither party had complied with the law;
and (d) dividing the conflict area between the

parties."

Lindley on Mines, 3d Ed., Vol. 3, Par. 765,

p. 1867.

Judge Lindley also says:

"In suits of this character the United States

has been said to be a quasi party, and if neith-

er plaintiff nor defendant is entitled to a patent,

the court must so find If both fail to

establish such right of possesssion, neither can
recover; so that each must rely upon the strength
of his own title, and not on the weakness of

his adversary. Each party is practically a plain-

tiff and must show title."

Ibid, Par. 754, pp. 1824-1825.

This doctrine is substantially confirmed by Mr.

Martin, viz.

:

"In a suit in support of an adverse claim,

it is not necessary or proper that the court shall

determine by its decree that the successful party
is entitled to a patent. The land department,
to whom the application is made, is the tribunal
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invested with this power; the judgment of the

court as to the right of possession is intended
only to aid the land department in determining
the right to a patent. A judicial determina-
tion that an adverse claimant is not entitled

to possession is conclusive upon the land depart-

ment, irrespective of any reasons the court may
have assigned for its judgment. In an adverse
suit, if neither party shows a compliance with
the requirements of law in regard to work done
upon the claim, the finding should be against
both, and judgment should be rendered accord-
ingly."

Martin's Mining Law, Par. 288, p. 206.

Under this principle, if the Chichagoff Exten-

sion's motion for a non-suit had been granted at the

close of the Alaska-Handy's case in chief, the learned

trial court would have been placed in the position

where it could render only one judgment, namely,

for the Chichagoff Extension, because upon the grant-

ing of that motion the suit would have ended, and

the Chichagoff Extension would have put in no

evidence, and, the time having expired within which

to adverse its application, it would have been granted

in due course the patent. No inquiry would have been

made as to whether or not the Chichagoff Extension

was entitled to receive the patent.

We believe the fundamental logic of this con-

tention is irrefutably shown by our next two proposi-

tions.
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THE BURDEN OF PLEADING AND PROVING
FORFEITURE WAS UPON THE
CHICHAGOFF EXTENSION.

The Chichagoff Extension's motion for a non-

suit also overlooks the principle that the burden of

pleading and proving forfeiture was upon the Chicha-

goff Extension.

The Alaskan courts have so held:

"It will thus appear that the burden of

proving a forfeiture or abandonment is upon
him who charges it.

"

Debney v. lies, 3 Alaska 438, at 448.

To the same effect:

Bakke et al v. Latimer, et al., 3 Alaska 95,

at 97.

Anderson v. Anvil Hydraulic Co., 3 Alaska

496, at 504.

This court, we believe, has held the same doc-

trine :

"In short, upon the plaintiff's own show-
ing the defendants were in the quiet and un-
disputed possession of the premises in 1916,
under a valid location, and those facts consti-

tute a prima facie case, which can be overcome
only by proof of abandonment or forfeiture, or
other divestiture, and the acquisition of a better

right or title by the appellee. Hammer v. Far-
field Mining Co., 130 U. S. 291, 32 L. ed. 964."

Betsch V. Umphrey, 253 Fed. (9 CCA) 573,

574.
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Also:

Willison V. Ringwood, 190 Fed. (9 CCA)
549.

Cache Creek Mining Co. v. Brahenberg, 217

Fed. (9 CCA) 240, 241.

Can it be gainsaid that the granting of that

motion in the face of the positive testimony produced

by the Alaska-Handy would not have violated this

principle of lav^? The granting of the motion neces-

sarily v^ould have been tantamount to shifting the

burden of proving the forfeiture from the Chichagoff

Extension, upon vv^hose shoulders it rested under the

authorities, to the Alaska-Handy, who, under the

authorities, was not required to support that burden.

THE CHICHAGOFF EXTENSION MUST RELY
UPON ITS OWN TITLE.

The Chichagoff Extension's motion for a non-

suit also overlooks the principle that in suits to quiet

title each party must rely upon its own title.

We again repeat what Judge Lindley says on

this subject:

". . . . each must rely upon the strength
of his own title, and not on the weakness of his

adversary. Each party is practically a plaintiff

and must show title. (Citing cases.)''

Lindley on Mines, 3d Ed., Vol. 3, Par. 754,

p. 1825.
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The United States Supreme Court has so held:

"It may be added also that in adverse pro-

ceedings each party is practically a plaintiff

and must show his title."

Brown v. Gurney, 201 U.S. 184, 190, 50 L.

ed. 717, 721.

Also:

Ripinski v. Hinchman, 181 Fed. 786, 186

Fed. 151.

Zerris v. Vanina (Nevada) 150 Fed. (9

CCA) 564, 566.

Had the motion for a non-suit been granted, the

effect would have been that, without making any

judicial inquiry as to whether the title of the Chi-

chagoff Extension was good or bad, the trial court

would have said that the Chichagoff Extension was

entitled to have that title, whether good or bad,

quieted. The result: Even though holding bad title

only, the Chichagoff Extension would have thereby

had its title quieted to the same extent as though

its title were good. We submit that would be dia-

metrically opposed to the principle that governs the

case.

THE CHICHAGOFF EXTENSION'S TESTI-

MONY AS TO THE NON-PERFORMANCE OF
THE REQUIRED ANNUAL LABOR ON THE
HANDY AND ANDY FOR THE ASSESSMENT
YEAR JULY 1, 1922, TO JULY 1, 1923, WAS EN-

TIRELY NEGATIVE IN CHARACTER.
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The evidence, upon which the Chichagoff Ex-

tension relies, to refute the positive testimony of

Birkeland and Tilson, Jr., is the testimony of Tar-

bill, Riendeau, Metcalf and Louis Smith. An exam-

ination of their testimony rather clearly indicates

that "none are so blind as those who will not see."

Riendeau, who helped incorporate the Chicha-

goff Extension (P.R. p. 180) and yet claimed that

he had no interest in the claims (P.R. p. 181-2), al-

though admitting that ''the ground on these claims

is not good, quite swampy in places, some black soil,

some yellow; rain effects it some" (P.R. p. 180),

intimated that he couldn't tell the difference be-

tween surface work that was one month old and

that which was five months old, although he thought

after five or six months there might be a difference,

and claimed that rock, after being rained on, would

look the same in thirty years; he did concede

that the kind of ground made a difference (P.R. pp.

179-180). His conception of the geological action

of rain is scarcely consonant with the authorities

on that subject.

"From the time that any portion of the

sea floor appears above sea-level, it undergoes

erosion by the various epigene agents. Each
climate and geological region has its own devel-

opment of these agents, which include air, arid-

ity, rapid and frequent alternations of wetness

and dryness or of heat and cold, rain, springs,
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frost, rivers, glaciers, the sea, plant and animal

"life."

Geology, Britannica, 11th ed. p. 672.

"The circulation of water from land to sea

and again from sea to land constitutes the fun-

damental cause of most of the daily changes by

which the surface of the land is effected."

Ibid, p. 660.

"Frost has a powerful influence in break-

ing up damp soils and surfaces of stone in the

pores or cracks of which moisture has lodged."

Ibid, p. 662.

Norton, in his Elements of Geology, gives

frost as being an agent of geological mechanical

distribution (p. 15), and states "that the most

efficient agent in the carriage of waste to the

streams is the rain" (p. 23), and "that part of

the rainfall .... which falls on the land ac-

complishes, as it returns to the sea, the most
important work of all surface geological agen-

cies." (p. 39.)

The heavy annual rainfall of Southeastern Al-

aska is a well-known fact, and we believe that judi-

cial notice of its existence will be taken. 23 C. J.

140-141.

As an example of its quantity, we quote from

the annual report of the Governor of Alaska for the

year ending June 30, 1929

:
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''Juneau, annual rainfall precipitation,

84.72 inches,

"Ketchikan, annual rainfall precipitation,

127.96 inches,

"Sitka, annual rainfall precipitation, 94.01

inches."

Riendeau also stated that he first visited the

Handy tunnel in July, 1917 (P.R. p. 177) and that

"in any of my times in going there I didn't observe

any recent work having been done at any time along

that trail; I never observed any work of any kind,

when I went up that hill that was less than 3 years

old" (P.R. p. 177). Riendeau alone knows whether

or not he did observe any work, but his failure to

observe any work is of no probative value in the

face of the positive testimony of Birkeland that he

did the work in 1920, 1922 and 1923, which was posi-

tively corroborated for 1920 by Tilson, Sr., (P.R. p.

155), and to the extent of work for two days in 1922

and two days in 1923, by Tilson, Jr., (P.R. p. 157)

as to work done by himself and his brother.

Riendeau also stated that the cabins in 1917

were in fairly good condition but were practically

gone to pieces in 1922 (P.R. 178), seeking thereby

to intimate that the witness Birkeland could not have

occupied them in 1922 and 1923; yet, these are the

same cabins that Tarbill occupied from April 10,

1924, to May 12, 1924 (P.R. p. 205) and which he
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turned over to Otto Anderson (P.R. p. 205), and

which Tarbill again occupied from August 30, 1924

to September 11, 1924 (P.R. p. 205).

A patent contradiction is visible in Riendeau's

testimony when he said he went over the ridge in

August, 1923 (P.R. p. 177), as he stated that he

left Chichagoff December 27th or 28, 1922, and the

next time ''I was back to Chichagoff was, I think

it was November, I am not sure, when I went to

help stake out these claims; I wasn't there from the

previous Christmas of 1922" (P.R. p. 181).

An equally patent contradiction is shown by his

testimony that "in 1923 I had absolute charge of

the sale of powder at Chichagof and nobody delivered

powder, outside myself, to anybody; I had sole charge

of the powder sold at Chichagof every year I was

there" (P.R. p. 178) ; and his subsequent testimony

that he wasn't there from Christmas, 1922, until

November, 1923 (P.R. p. 181), and "I had sole charge

of the power business in 1918, and they gave me
requisitions and bought powder, but I don't remem-

ber the date; I don't know to how many prospectors

I delivered powder in 1918; I sold two or three, and

I don't remember what year it was; I just delivered

that powder; they bought it in the store and sent

the requisition up to me, and I put it in the file and

sent it back to the store where it was called for; I

didn't hand the powder out to the men who took

it; I had a man to do that;" (P.R. p. 181.)
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Tarbill admitted that in 1923, he found a rock

cut, above the tunnel, 90, or 100, or 110 feet (P. R.

p. 182) ; that the ground above the tunnel looked

as though there had been a mine or trench there

(P.R. 185) ; that the claim looked like virgin forest

(P.R. p. 185), that there was a large amount of over-

burden on these claims, and the vegetation on them

was rank, and the trees on the claims were fairly

close together, and the underbrush grows up thickest

where the soil has been removed (P.R. p. 202) ; that

he went to Sitka and saw the witness Tom Tilson

**as I wanted to find out the address of the com-

pany that had done the work that showed at the

tunnel on those claims" (P.R. p. 202) ; that there-

after, although he thought the work had not been

done, he wrote on August 6, 1923, to the Alaska-

Handy a letter (Plaintiffs—Alaska-Handy's—Ex-

hibit 30), in which he stated: ''Unexpectedly we have

recently come into possession of mining claims at

Chichagof that adjoin your property'^ using that

language, not to deceive, but because ''If I want to

find out something, I ask the opposite, not the ob-

vious" (P.R. pp. 203-204).

A sidelight on the prevailing climatic conditions

of the vicinity is shown by his statement that when

he was on the claims in November, 1923, "the weath-

er at that time was rainy by spells; it rained fairly

consistently, raining probably two-thirds of the time"

(P.R. pp. 204-205).
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While he has no hesitancy in concluding that

the work that he saw there was ''probably 5 years

old, and at least 3 years old" (P.R. p. 185) ;
yet, he

admits in connection with his own work he couldn't

be sure of the hanging or the foot-walls. "But there

was no way you could be certain because so much

erosion took place" (P.R. p. 207).

Tarbill admitted that he had no practical ex-

perience as a geologist (P.R. p. 202), and it can be

concluded that he had no experience with local Alas-

kan geological conditions as he first visited Alaska

in 1923 (P.R. p. 182).

Metcalf was a former partner (P.R. p. 212)

of Grefe who made the survey of the Handy and

Andy for the Alaska-Handy (P.R. p. 162-163). He
admitted ''I wouldn't say there was any work I

found less than two years old; it is pretty hard to

tell in that country what two years' overgrowth

would be; as a matter of fact it is hard to tell how

long it takes the shrubbery and stuff to grow; I do

not know whether or not it was four years old, it

was more or less of a guess, but it wasn't recent, you

could see that" (P.R. pp. 213-214), and then he add-

ed the statement, significant in view of the fact that

his former partner had made the survey of the

Handy and Andy for the Alaska-Handy and that

he was now there on behalf of the Chichagoff Ex-

tension, ''one year would be enough".

One year, as a matter of fact, wouldn't have
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been enough, as the occasion of which Metcalf speaks

is November, 1923, or some 16 or 17 months after

July 1, 1922, and even though it should be conceded

that no v^ork had been done upon the claims during

the 12 months preceding November, 1923, that is no

proof of the non-performance of the required annual

work during the assessment year July 1, 1922 to

July 1, 1923, as that work could have been done in

July, 1922, and have been more than 15 or 16 months

old at the time that Metcalf was there in November,

1923.

Metcalf, also, speaks of the bad condition of

the cabins in November, 1923 (P.R. p. 208) ;
yet,

these are the same cabins that his employer, Tarbill,

says that either he, Tarbill, or Otto Anderson occu-

pied from April 10, 1924, to September 11, 1924

(P.R. p. 205).

The witness Louis Smith testified that he had

first gone on the ground covered by the Handy and

Andy in 1905, and that he saw Birkeland, Startzoff

and Didrickson working on the Handy tunnel in

1910 (P.R. p. 216), although he subsequently stated:

'*I am unable to state when I saw Didrickson, Startz-

off and Birkeland on the ground but that was after

1903 and before 1917; I cannot give specific dates"

(P.R. p. 219).

He also claimed that he was on the ground in

1922, and that no work was done on the claims dur-

ing June, 1922, June, July and August, 1923 (P.R.

p. 216), and that ''I never saw anybody do any-
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thing on the Handy claim between 1917, when I

saw the work being done that I have testified to,

and the time that Tarbill came out there the first

time." (P.R. p. 219).

It probabl}^ can be assumed from this state-

ment that he even failed to see the survey made by

Grefe and his helpers Gillis and Birkeland in the

fall of 1921 (P.R. p. 162) of which Riendeau knew

(P.R. p. 179), and to which Birkeland testified (P.R.

p. 143).

He conceded that: "I saw Old man Tilson

there sometime between 1917 and 1921." (P.R. p.

219). His testimony apparently made no impres-

sion upon the advisory jury and the learned trial

Court in the face of Tilson, Sr's., testimony (P.R.

p. 154-155) and of Tilson, Jr's., testimony (P.R. p.

157) and of Birkeland's testimony.

Louis Smith also commented on the condition

of the cabin in July, 1923 (P.R. p. 217), which

again is the same cabin that either Tarbill or Ander-

son occupied from April 10, 1924, to at least Sep-

tember 11, 1924 (P.R. p. 205).

Again, we urge that both the advisory jury

and the learned trial Court correctly ignored this

testimony of Riendeau, Tarbill, Metcalf and Louis

Smith, and properly found that the required an-

nual assessment work was done for the assessment

year July 1, 1922, to July 1, 1923, on both the Handy

and Andy claims.
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NEGATIVE EVIDENCE IS OF LESS PROBA-
TIVE FORCE THAN POSITIVE EVIDENCE.

The Alaska-Handy's evidence is positive and

affirmatory, that the required annual labor was

done on the Handy and Andy claims either by it

or by its stockholders for it during the assessment

year July 1, 1922 to July 1, 1923; whereas the Chi-

chagoff Extension's evidence is entirely negative and

based solely upon what was not observed.

Under those conditions, the positive evidence

is to be given more weight and credence than nega-

tive evidence.

"All other things being equal, the testi-

mony of a witness who testified positively that

a certain fact occurred is generally speaking

entitled to more weight than the evidence of

another witness, who swears that the fact did

not occur."

23 C. J. 42.

NO ERROR WAS COMMITTED IN DENYING
AFFIRMATIVE RELIEF OR JUDGMENT
TO THE CHICHAGOFF EXTENSION.

Inasmuch as the evidence conclusively proves

that the Alaska-Handy or its stockholders for its

benefit did the required annual labor upon the

Handy and Andy for the assessment year July 1,

1922, to July 1, 1923, then it necessarily follows that
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the Chichagoff Extension is not entitled to affirma-

tive relief or judgment, because the locations of its

four claims were made between the period from

November 5, 1923 to May 3, 1924. (See dates of its

location notices in its Answer, P.R. pp. 23, 25, 27

and 30.)

Having done its annual work for the assess-

ment year July 1, 1922, to July 1, 1923, the Alaska-

Handy was entitled to do its annual labor for the

assessment year July 1, 1923, to July 1, 1924, at

any time during the period commencing at 12 o'clock

meridian July 1, 1923, and expiring at 12 o'clock

meridian July 1, 1924. 44 U. S. Code, Part 1, p.

955, Par. 28. (See Chichagoff Extension's Brief, p.

8.)

But, before the expiration of the assessment

year July 1, 1923, to July 1, 1924, the Chichagoff

Extension, by Tarbill, located its four claims; and,

as the Alaska-Handy was permitted until 12 o'clock

meridian July 1, 1924, to do its assessment work

for that year, the ground within the Handy and

Andy claims was not open to location, but had al-

ready been segregated from the public domain, when

the Chichagoff Extension made its four locations be-

tween November 5, 1923 and May 3, 1924.

We cite no authorities, as we understand that

this principle is admitted by the Chichagoff Exten-

sion as its learned counsel says: "If such work was,

in fact, done, then, the various conflicting locations
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of the defendant (Chichagoff Extension) are invalid,

and the judgment of the lower court should be sus-

tained". (Chichagoff Extension's Brief, p. 28.)

ERROR WAS COMMITTED IN NOT HOLD-
ING THAT THE ANNUAL LABOR WAS DONE
ON THE HANDY AND ANDY FOR THE AS-

SESSMENT YEAR JULY 1, 1923, TO JULY 1,

1924.

(Question 2; Assignment 1.)

The testimony of the witness Birkeland has al-

ready been extensively quoted herein (supra, p. 30).

In finding that the required annual work had been

done for the assessment year July 1, 1922, to July 1,

1923, both the advisory jury and the learned trial

court undoubtedly properly considered the fact that

Birkeland conclusively showed that, for that period,

he had done work both in the summer of 1922, name-

ly, from July 1 into August 1922, but also that he

had gone back on the claims in May, 1923, and

done work there in June, 1923. All that work was
properly credited to that particular assessment year;

but they failed to note that Birkeland positively tes-

tified that from July 1, 1923, up into August, 1923,

he did sufficient work to cover the assessment year

that commenced July 1, 1923, and ended July 1,

1924 (P.R. pp. 144, 146, 147, 151). We do not

contend that when he went on the claims in May,

1923, he necessarily intended to do sufficient work
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during the forthcoming summer for the oncoming

assessment year, but we do assert that the work

that he did there after July 1, 1923, and during

that summer was sufficient to the required amount

of work, and that no inconsistency or contradiction

is displayed by his so claiming at the trial. Un-

doubtedly had he not found Otto Anderson making

hootch there in May, 1924 (P.R. p. 146), he would

have also worked there that summer as was his

custom, but when he found that condition to prevail,

he left and again returned after July 1, 1924, but

then found Tarbill in possession (P.R. p. 146), whose

superior intelligence, we submit, was as much of a

check-mate to him and probably more so than though

he had been driven off at the point of a gun.

Birkeland positively stated that he did the as^-

sessment work on the Handy and Andy claims in

July and part of August, 1923, and put in about

26 days in July, and also used some powder (P.R.

pp. 144, 146, 147). He figured his time at $6.00

per day (P.R. p. 153), besides which there were

powder, fuses and caps, which cost $40 or $50 (P.R.

p. 144). He says that: "I worked there in June,

July and half of August, 1923" (P.R. p. 152).

At $6.00 per day, his labor alone in July for

26 days amounted to $156.00, not counting the pow-

der, fuse and caps.

There was no refutation of his testimony that

he was there working for half of August, 1923, and,
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if he worked only 8 days in August, that at the rate

of $6.00 per day would have made his labor alone

worth more than $200.00.

The important fact is visible throughout this

case that the Chichagoff Extension made no attempt

by cross-examination of Birkeland or by other evi-

dence to show that $8.00 per day was not the reason-

able worth of a day's labor for doing assessment

work at the time and place where Birkeland did this

work.

But, it is evident that the advisory jury and

the learned trial court both entirely overlooked the

evidence of Tilson, Jr., that in August, 1923, he

and his brother Albert each did two days' labor on

these claims (P.R. p. 157). This additional four

days at a valuation of $6.00 per day would have

amounted to $24.00, which, added to the $156.00 for

the 26 days put in by Birkeland in July, 1923, made

the labor alone, exclusive of work done by Birkeland

in August, 1923, amount to $180.00. Hence, it ap-

pears that if Birkeland did less than three days

labor on the claims in August, 1923, ample work

was done on them. In addition, there were powder,

caps and fuse, which Birkeland says cost $40 or

$50 (P.R. p. 144).

We submit that this evidence conclusively shows

not only the good faith of the attempt of the stock-

holders of the Alaska-Handy to save their property,

but also that they actually, in good faith, did at
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least $100 worth of work upon each claim during

the assessment year July 1, 1923 to July 1, 1924,

and that the learned trial court should have so held:

"It is probable that testimony could be ob-

tained to show that nearly all the annual as-

sessment work done upon mining claims was of

less value than the law required, excepting those

instances where it greatly exceeds the sum of

$100; and while the amount paid is not con-

clusive that work of that value has been done,

but the actual value is the true test whether or

not the law has been complied with, yet, where
the testimony is conflicting as to the value, it is

proper to consider whether there has been a
bona fide attempt to comply with the law."

Quimbij V. Boyd, 6 Pac. (Colo.) 462, 471.

The instance case presents stronger circum-

stances than those set forth in the opinion just quot-

ed, in that in the case at bar the witness Birkeland,

a prospector of 20 years' experience (P.R. p. 139),

stated that the work he did was worth $200.00, and

he was paid for it (P.R. p. 153).

Moreover, there is another factor that enters

the bona fides, namely, it is uncontradicted that

Birkeland again went to the claims in May, 1924,

and found Otto Anderson there making beer, (P.R.

p. 145), Anderson being the man whom Tarbill had

put in possession and whom Tarbill says had a dis-

tillery in the large cabin and, in the small cabin,

the apparently necessary utensils and ingredients to

operate a distillery (P.R. p. 205).
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We submit that when prospector Birkeland

found the prohibition law being openly violated on

the claims, that a man of his state of society was

well justified in immediately leaving before he, too,

might come under suspicion of violating the law, and

that his departure was as involuntary as though he

had been driven away by force. While we attribute

to the Chichagoff Extension no charge of having

been a party to Anderson's unlawful acts, we do

assert that, inasmuch as he was their agent and put

in charge by Tarbill, the Chichagoff Extension is

civilly responsible for his acts, and that it cannot

conscientiously urge that it did not keep Birkeland

from working on the claims in the spring and sum-

mer of 1924; and that, under the circumstances,

Birkeland is entitled to every reasonable presumption

that he did do the required assessment work during

July and August, 1923.

THE CHICHAGOFF EXTENSION PREVENT-
ED THE PERFORMANCE OF THE ANNUAL
LABOR ON THE HANDY AND ANDY CLAIMS
DURING THE ASSESSMENT YEAR JULY 1,

1924, TO JULY 1, 1925.

(Question 6; Assignment 14).

By the same moral forces he was prevented from

doing the assessment work for the assessment year

July 1, 1924, to July 1, 1925. Anderson was in pos-

session when he went there in May, 1924 (P.R. p.
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145), and Tarbill was in possession when he again

returned (P.R. p. 145) in September, 1924 (P.R. p.

205). In fact, either Anderson or Tarbill was ap-

parently continuously in possession, according to

Tarbill, of the cabins from April 10, 1924, until at

least September 11, 1924 (P.R. p. 205).

First, there was Anderson with his law viola-

tions to drive Birkeland away; again, he goes upon

the claims but this time is met by the superior intelli-

gence of Tarbill. We submit that these two forces,

even if moral and, in a sense, not physical, were suf-

ficient to justify the adoption of the rule:

"That where adverse possession of a min-
ing claim is taken and held wrongfully, the
rightful owner or locator is excused from doing

the assessment work during the continuance of

such adverse holding."

Lindley on Mines, 3d Ed., Vol. 2, Par. 634,

p. 1576.

We again urge that these acts of the Chicha-

goff Extension, through its agents Tarbill and Ander-

son, were just as tortious in their effect upon a man
of Birkeland's social standing as though he had been

driven away by force of arms or by Indian hostili-

ties; and, after having twice attempted to go upon

the claims and being turned away, it was not neces-

sary for him to sit down within sight thereof through-

out the remainder of the assessment year and wait

until either Anderson had removed his distillery or

until Tarbill had departed.
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While Tarbill made light of his encounter with

Birkeland (P.R. p. 205-206), yet Birkeland appar-

ently took it seriously (P.R. p. 145-146), and we sub-

mit that the fact that is to be given weight is not

the reaction of the encounter upon the trespasser,

but the reaction of the encounter upon the person

who was then entitled to possession of the claims, and

that person was Birkeland as a stockholder of the

Alaska-Handy.

We therefore urge that the Chichagoff Exten-

sion is in no position to urge that the assessment

work was not done for that year.

"Where defendant located claims during
period 1890, during which plaintiff had entire

year to do work, plaintiff having done work up
to 1890, defendant could not complain because
plaintiff didn't do v\^ork for 1890 and subse-

quent years 1891, inasmuch as defendant, after

entering against plaintiff's consent, kept ex-

clusive possession thereof until commencement
of suit."

Mills V. Fletcher, 34 P. (Cal.) 637 at 639.

And we maintain that the Chichagoff Extension

is directly chargeable with having prevented the

stockholders of the Alaska-Handy from doing the

assessment work for the year July 1, 1924, to July

1, 1925, as much as though it had driven the wit-

ness Birkeland away by force, and that the Chicha-

goff Extension cannot base any rights on the failure

of the Alaska-Handy or its stockholders to do the

work for that year.
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"Where defendant prevented plaintiff's pre-

decessor in title from performing the assess-

ment work on a mine for a year, driving av^ay

laborers and threatening them, defendant,
whose claim overlapped that of plaintiff, can-

not base any rights on the failure of plaintiff

and his predecessors to perform the assessment
work, particularly where there was no showing
that there was any part of plaintiff's claim
outside the overlap on which assessment work
might have been beneficially performed."

Ames V. Sullivmi, 235 Fed. (9 CCA) 880.

The Chichagoff Extension's claims embraced

10.875 acres of the Handy (P.R. p. 55) and 14.805

acres of the Andy (P.R. p. 56), and maps intro-

duced in evidence show that they included that part

of the Andy and Handy where the Alaska-Handy dis-

coveries were made and where its annual labor was

done.
;

It therefore seems as though the Chichagoff

Extension cannot urge nonperformance of that work

for the year July 1, 1924, to July 1, 1925.

''However that may be, it does not lie with
defendants, who were holding this property
wrongfully, and adversely to him, to say that
he did not do the assessment work for the year
1899, when it is clear from the record that they
themselves, by their own wrongful acts, pre-
vented him at a seasonable time from making
compliance with the provisions of the statute."

Field V. Tanner, 75 P. (Colo.) 916, 920.
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Also:

Trevaskis v. Peard et al., 44 P. (Cal.) 246,

247.

Madison v. Octave Oil Co., 99 P. (Cal.) 176,

178.

THE ALASKA-HANDY WAS ENTITLED TO
HAVE ITS TITLE QUIETED TO THE GROUND
EMBRACED IN THE JUNEAU NO. 1 AND JU-

NEAU NO. 2 CLAIMS, AND TO AFFIRMATIVE
JUDGMENT FOR THE POSSESSION THEREOF.

(Question 5; Assignments 10, 11,

15, 16, 17, 18, 19.)

This case is an adverse suit to quiet title to

mining claims (supra, p. 46; Chichagoff Exten-

sion's Brief, p. 1), and, also, we urge, involves the

issues of an ordinary suit to quiet title under Sec-

tion 1307, Compiled Laws of Alaska 1913, which pro-

vides :

"Any person in possession, by himself or

his tenant, of real property, may maintain an
action of an equitable nature against another
who claims an estate or interest therein ad-

verse to him, for the purpose of determining
such claim, estate, or interest."

These issues were raised by the complaint (Par.

IV, P.R. pp. 5-6), and by the answer (Par. IV, P.R.

p. 14), and by the further answer and defense (Par.

II, P.R. p. 17), and the second answer and defense
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(Par. II, P.R. pp. 17-18), and by the reply (Par.

II, P.R. p. 35; and Par. II, P.R. p. 36).

The Alaska-Handy pleaded (P.R. pp. 5-6) that

on January 16, 1926, the witness Aldrich, at its

instance and request, located and discovered the

Juneau No. 1, which was identical with the Handy,

and the Juneau No. 2, which was identical with the

Andy, and Aldrich conveyed those two claims to it

and that it was now in the actual possession thereof.

The Alaska-Handy proved by the testimony of

the witness Aldrich (P.R. pp. 166-171) the discov-

ery, location, posting, marking, recording, convey-

ance and other allegations pertinent to these two

claims. By the testimony of the witness Maycock

(P.R. pp. 134-136) and Tom Smith (P.R. pp. 136-

139), it proved that it was in possession of the two

claims and doing work thereon on March 13, 1926,

which was the date on which the suit was brought

(P.R. p. 163).

We urge that the Alaska-Handy's possession

at the commencement of the suit was uncontradict-

ed; but, even had the evidence not so shown or had

there been no evidence of that possession, we urge

that in this proceeding the following rule would have

applied, viz.

:

"But if defendant, in the ordinary statutory

action to determine adverse claims, alleges title

in himself and demands affirmative relief

against plaintiff, it is not necessary for plaintiff

to prove the allegations that the land is vacant
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or unoccupied, or that he is in possession as the

case may be."

32 CYC 1367.

The Chichagoff Extension alleged title in itself

(P.R. pp. 21-33) and demanded affirmative relief

against the Alaska-Handy (P.R. p. 33) as is more

clearly shown by its requested Finding of Fact No.

17 (P.R. p. 115) and its requested Conclusion of Law

No. 3 (P.R. p. 116) and by its exceptions (P.R. p.

118) to the trial court's Conclusions of Law Nos.

Ill and IV (P.R. p. 61) and V (P.R. p. 62).

This possession, we urge, was equal to the pos-

session accepted by this court in a previous case

wherein it stated:

'The evidence shows that plaintiff was liv-

ing upon claim No. 11 in a tent, at the time the

action was commenced, and had also begun to

sink a shaft thereon as a preliminary step in

prospecting or developing the same as a mining
claim. This constitued a sufficient possession

of that particular mining claim under the sta-

tute; and we are also of the opinion that there

was sufficient evidence to show plaintiff's pos-

session of the other claims described in the com-
plaint. These claims,, as we hold, were properly
located as mining claims, and in such case slight

acts of dominion will constitute a sufficient pos-

session to enable the locator to maintain an
action under the section quoted."

Lange v. Robinson, 148 Fed. (9 CCA) 799,

804.

The Chichagoff Extension moreover claimed that
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the Jim Quartz claim was in part a relocation of

the Andy (P.R. p. 25) and the Delta Quartz in

part a relocation of the Handy (P.R. p. 27), and

thereby admitted the validity of the original loca-

tion of the Handy and Andy claims, and having so

admitted the validity of the locations of those two

claims, that possession would be deemed to have con-

tinued until shown to have been discontinued.

'The appellees, by alleging that their claim
was a relocation of the claim located by Blanker
on July 4, 1914, admitted the validity of the

original location. Zerres v. Vania, 150 Fed.
564, and cases there cited

"That possession, so admitted, must be

deemed to have continued until shown to have

been discontinued."

Betsch V. Umphretj, 252 Fed. (9 CCA) 573,

574.

THE JUNEAU NO. 1 AND JUNEAU NO. 2 LOCA-
TIONS WERE INDEPENDENT LOCATIONS.

Aldrich testified he located the Juneau No. 1

and Juneau No. 2 claims in January, 1926, which

would be during the assessment year July 1, 1925, to

July 1, 1926, namely: During the assessment year

that next followed the assessment year, i.e. : July

1, 1924, to July 1, 1925, during which the Alaska-

Handy conceded that it did no assessment work on

the Handy and Andy by reason of having been pre-

vented from so doing by the Chichagoff Extension

(P.R. p. 5).
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We do not have the original location notices

(Plaintiff's Exhibits Nos. 28 and 29) which were

introduced in connection with the witness Aldrich's

testimony (P.R. p. 166), as they were made a part

of the Chichagoff Extension's record on appeal (P.R.

p. 120), but our recollection of them, which we be-

lieve is correct, is that neither of them are technically

''relocation" notices. The Alaska-Handy did not al-

lege that it ''relocated" the Handy and Andy, but

substantially alleged that "Aldrich, at its instance

and request, entered upon, took possession of, located

and appropriated said mining claims under the name

of the Juneau No. 1, which is identical with the Han-

dy, and of the Juneau No. 2, which is identical with

the Andy" (P.R. p. 5).

The Alaska-Handy also alleged that Aldrich

made discoveries and performed the various acts

necessary for their location. It did not allege that

Aldrich adopted either the discoveries or the mark-

ings, etc., of the Handy and Andy claims (P.R. pp.

5-6).

These allegations were proved by Aldrich (P.R.

pp. 166-171).

The Chichagoff Extension alleged in its- furth-

er answer and defense that the Juneau No. 1 and

2 were relocations of the Handy and Andy (P.R.

p. 17), but the Alaska-Handy denied that allega-

tion, (P.R. p. 35, Par. II).

We urge this distinction between "relocating"
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and ''again locating" to show the Alaska-Handy's

contention that the locations of the Juneau No. 1

and Juneau No. 2 were distinct, independent loca-

tions.

It may be said, ''Yes, but the Alaska-Handy

already claimed the ground under the Handy and

Andy locations." That is correct, but we urge that

there is no principle that prevents an owner of a

mining claim, even though he believes his present

ownership good under a valid location, from going

out and "again" locating it. Of course, if his pres-

ent ownership and location are actually good, then

his "again" locations are of no force, but there is

no one to complain; no third party has been in-

jured; and the fact, should his present locations be

adjudged invalid, constitutes, we urge, no bar against

his new locations.

Aldrich testified that he located the Juneau No.

1 and Juneau No. 2 in January, 1926, which would

be during the assessment year July 1, 1925 to July

.1, 1926, or the assessment year that was subse-

quent to the assessment year July 1, 1924 to July

1, 1925, which latter is the assessment j^ear that the

Alaska-Handy conceded that it did no assessment

work for the reason that it was prevented from do-

ing so by the Chichagoff Extension (P.R. p. 5). The

time at which these two locations were made is

stressed in view of the provisions of Chapter 10,
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Alaska Session Laws 1915, which provides, inter

alia, to-wit:

**In the event of any failure, a relocation of

the lands involved shall be void if made di-

rectly by or indirectly in the interest of, such
delinquent locator or his successors in interest,

until one calendar year shall have elapsed since

the failure obtained."

Chap. 10, A.S.L. 1915, Par. 21, p. 24.

While this court had occasion in Thatcher v.

Brown, 190 Fed. 708, at 710, to announce that the

doctrine of resumption of work is not applicable

to Alaska under the act of March 2, 1907, yet we

do not understand that it held that, because a locator

fails to do the required annual assessment work on

his claim during any particular assessment year, he

is thereby forever barred from afterwards again

locating the mineral ground that is included within

the boundaries of the claim so forfeited.

If, however, that is the effect of that decision,

then we respectfully urge this court to scrutinize

again that congressional enactment and, if it can

consistently do so, to liberate the prospectors of Al-

aska from such discriminatory mining law. We are

unable to comprehend why any just reason should

exist to debar a person in Alaska, any more than a

person in the States, from ever taking up a certain

piece of mineral land because through some ill for-

tune, such as sickness or ignorance of law, he
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had, at some previous time when he had lawfully lo-

cated that land, failed to do the assessment work on

it for some particular year. We realize that possibly

this court may be so bound by the Act of Congress

that it has no recourse out of the dilemma, but we

fail to see that the statute so provides ; hence, we take

the liberty of petitioning this court for a liberaliza-

tion of its previous decision if it goes to the extent

that was urged at the trial of this action.

We seriously doubt the necessity of the terri-

torial legislature's enactment, above quoted, but, as

shown, a full year expired between the time that the

Alaska-Handy did not do the assessment work upon

the Handy and Andy and the time that it again

located the same ground as the Juneau No.l and

Juneau No. 2; and, in passing, we state, so that we

may not be thought to have a contrary opinion, that

we challenge the validity of this act insofar as it

attempts to shift the burden of proof.

There was no refutation or contradiction of the

evidence on these issues; but it may be said that

there were two causes of action set up in the com-

plaint. To that we answer that Section 1201, Com-

piled Laws of Alaska 1913, provides:

"The plaintiff in an action of an equitable

nature may unite several causes of action in

the same complaint where they all arise out of

—

''First: the same transaction, or transac-
tions connected with the same subject of action.

"Second: ....



78

"Third: ....
"Fourth: Claims to real property, or any

interest therein, with or without an account for

the rents and profits thereof.

"Fifth: ....
"Sixth: ....
"But the causes of action so united must all

belong to one of these classes, and must affect

all the parties to the action, and not require

different places of trial, and shall be separately

stated."

The Chichagoff Extension met the issues by its

answer and raised two affirmative defenses thereto

(P.R. pp. 17 and 17-18) and raised no objection to

the fact that the two causes of action raised by the

issues were not separately stated, and thereby waiv-

ed that objection if it existed.

"If no objection be taken, either by demur-
rer or answer, the defendant shall be deemed
to have waived the same, except the objection to

the jurisdiction of the court and the objection

that the complaint does not state facts sufficient

to constitute a cause of action."

Sec. 894, Compiled Laws of Alaska, 1913.

We, therefore, urge that under the pleadings and

the proof of the learned trial court should have quieted

the title of the Alaska-Handy to the ground em-

braced in the Juneau No. 1 and Juneau No. 2 lodes

and should have given it possession of that ground,

regardless of its findings as to whether or not it

did the required annual labor for the assessment year

July 1, 1923, to July 1, 1924.
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THE CHICHAGOFF EXTENSION'S LOCATIONS
WERE VOID.

(Question 3; Assignments 2, 3, 4,

5, 6, 13, 21,22,23, 24, 25.)

At least two good and sufficient reasons im-

pel us to urge that all four of the Chichagoff Exten-

sion's locations were void.

(a) The ground covered by the Handy
and Andy lodes was not open to location at the

time that the Chichagoff Extension's locations

were made.

This proposition has already been covered,

(supra, p. 60), and we again call attention to the

admission (Chichagoff Extension's brief p. 28), '^If

such work"—referring to the required annual labor

having been done on the Handy and Andy for the

assessment year July 1, 1922, to July 1, 1923—"was,

in fact, done, then, the various conflicting locations

of the defendant (Chichagoff Extension) are in-

valid, and the judgment of the lower court should

be sustained."

The performance of that work having been con-

clusively proved, we submit that the correctness of

the conclusion necessarily follows.

We call attention, however, to Paragraph I, of

the amended and supplemental reply (P.R. p. 39),

in which this proposition was directly set up as a

defense to the Chichagoff Extension's third answer

and defense.
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We also call attention to the Alaska-Handy's

repeated objections at the trial to the introduction

of evidence, because of the existence of this prin-

ciple. (P.R. pp. 186, 187, 188, 189, 191, 192, 193,

197, 199, 200, 201, 208, 211, 217, 218).

(b) No valid discoveries were made on

any of the Chichagoff Extension's claims.

We submit that the record is barren of the evi-

dence of any discoveries made by the Chichagoff Ex-

tension. Tarbill testified: ''and found the thin string-

ers of quartz quite a distance under ground, I should

say about two-thirds of the length of the handle of

a long shovel ; I had it afterwards assayed and found

it assayed $1.20 in gold; it was very much decom-

posed." He gives no rule of measurement, that is,

whether he meant that the rock that he found went

$1.20 per ton in gold, or whether there was $1.20 in

gold in the particular quantity of rock that he

dug up.

Tarbill also testified that: ''I couldn't find any

quartz in place that year," referring apparently to

1923 (P.R. p. 186), which is the year in which the

Chichagoff Extension No. 3 was located (P.R. p.

23).

He also testified: "I found discoveries on each

one" (P.R. p. 190), and "I found quartz in place"

(P.R. p. 207), and also, ''but the work of explor-

ing to find the discoveries, and so forth, took many
days" (P.R. p. 207).
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He also testified in respect to what he termed

the Chichagoff Extension sheer zone (P.R. pp. 194,

206), but, aside from the ^'$1.20 in gold", above

quoted, he nowhere says anything whatsoever as to

the values, either mineral or otherwise, in the quartz,

in the sheer zone, or in any lead.

The Chichagoff Extension offered no evidence

to prove that it had discovered a vein or lode carry-

ing precious mineral, or that mineral existed in such

quantities as to justify expenditure of money for

the development of the mine and the extraction of

the mineral, or that a person of ordinary prudence

would be justified in the further expenditure of his

labor and means, with a reasonable prospect of suc-

cess, in developing a valuable mine.

The absence of such evidence brings its alleged

dicoveries well within the rule announced by the U.

S. Supreme Court:

''It is true that when the controversy is

between two mineral claimants the rule respect-

ing the sufficiency of a discovery of mineral is

more liberal than when it is between a mineral
claimant and one seeking to make an agricul-

tural entry, for the reason that where land is

sought to be taken out of the category of agri-

cultural lands, the evidence of its mineral char-

acter should be reasonably clear, while in re-

spect to mineral lands, in a controversy between
claimants, the question is simply which is en-

titled to priority. That, it is true, is the case

before us. But even in such a case, as shown
by the authorities we have cited, there must be
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such a discovery of mineral as gives reasonable

evidence of the fact either that there is a vein

or lode carrying the precious mineral, or if it

be claimed as placer ground that it is valuable

for such mining."

''In respect to this Lindley on Mines, 1st ed.

Par. 336, says: 'But it would seem that the

question should not be left to the arbitrary v^ill

of the locator. Willingness, unless evidenced by
actual exploitation, would be a mere mental state

which could not be satisfactorily proved. The
facts which are within the observation of the

discoverer, and which induce him to locate,

should be such as would justify a man of ordi-

nary prudence, not necessarily a skilled miner,
in the expenditure of his time and money in the

development of the property.'
"

Chrisman v. Miller, 197 U.S. 313, at 322

and 323; 49 L. ed. 770 at 774.

"The mere indication or presence of gold

or silver is not sufficient to establish the exist-

ence of a lode. The mineral must exist in such
quantities as to justify expenditure of money
for the development of the mine, and the extrac-

tion of the mineral
"

"It is not every vein or lode which may
show traces of gold or silver that is exempted
from sale or patent of the ground embracing it,

but those only which possess these metals in

such quantity as to enhance the value of the land
and invite the expenditure of time and money
for their development. No purpose or policy

would be subserved by excepting from sale and
patent veins and lodes yielding no remunerative
return for labor expended upon them."
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Iron Silver Mining Co. v. Mike & S. etc. Co.,

143 U.S. 394, 412 and 424; 36 L. ed.

201, 207 and 211.

"Where minerals have been found, and the

evidence is of such a character that a person
of ordinary prudence would be justified in the

further expenditure of his labor and means,
with a reasonable prospect of success, in devel-

oping a valuable mine, the requirements of the

statute have been met. To hold otherwise would
tend to make of little avail, if not entirely nuga-
tory, that provision of the law whereby 'all valu-
able mineral deposits in lands belonging to the

United States . . . are . . . declared to be free

and open to exploration and purchase.'
"

Castle V. Womble, 19 Land Dec. 455, 457.

".
. . . The case was tried before the

court and a jury, resulting in a verdict and
judgment in favor of the defendant, which was
affirmed by the Supreme Court (of the state)

upon the ground that plaintiffs had not com-
plied with either the Federal or the state sta-

tutes, in showing a valid discovery of mineral
in their location."

McMillen v. Ferrum Mjig. Co., 197 U.S.

343, 347.

''But it is the clear intent of the statute

that in the meantime, and as against all others,

the locator who has in good faith made the dis-

covery and marked the boundaries with regard
to the position of the apex as he then sets shall

control the location of the claim. Any other
interpretation would produce greatest confusion
and uncertainty, and invite disputes and liti-

gation. The object of the enactment of the
statute, which evidently was to give certainty
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of location and security of title to mining claims

and prevent litigation, over them, would be de-

feated

"The findings that the Mountain View
and Success locations were invalid are sustained

by the evidence. The record does not set forth

any substantial evidence of a discovery of valu-

able mineral within the limits of the claims.

The defendants testified that there were seams
of mineral upon the claim, but they did not

state of what such mineral consisted. That
term is too vague and general to justify this

court in reversing the findings upon the theory
that the witness intended to declare that the

mineral in question was valuable and of a char-
acter that would support a mining location under
the laws of the United States. A discovery of

valuable mineral within the located boundaries
is an essential prerequisite to a valid mineral
location upon public lands of the United States."

Harper v. Hill, 113 P. (Cal.) 162, 165, 166.

It may be urged that these claims are across

Klag Bay and distant some half mile or so from

the original Chichagoff Mine; but, we submit that

no presumption is warranted therefrom that these

locations also contain quantities of valuable minerals,

and that, while such a situation might be sufficient

upon which to base the figment of imagination of

a mining promotor, it would be insufficient for

the basis of a legal conclusion of the existence

of a fact. Such a conclusion could be only imaginary

and arbitrary, and the ordinary experience of geo-

logical conditions would not justify it.



85

Opposed thereto is the uncontradicted evidence

of the witness Willis, that he made an examination

and found no mineralization at the claimed discov-

ery, as posted on the ground, of the Chichagoff Ex-

tension No. 3 (P.R. p. 222), or of the Chichagoff

Extension No. 4 (P.R. p. 222), or of the Delta

Quartz Claim (P.R. p. 222), or of the Jim Long

Quartz Claim (P.R. p. 221).

THE CHICHAGOFF EXTENSION CANNOT
RELY UPON THE DISCOVERIES MADE

ON THE HANDY AND ANDY.

The Chichagoff Extension pleaded that the Delta

Quartz claim was in part a relocation of the Handy

claim (P.R. p. 27) and that the Jim Long Quartz

claim was in part a relocation of the Andy claim

(P.R. p. 27).

It offered no proof that it either adopted or

knew of or claimed the previous discoveries on the

Handy and Andy claim at the time that it made the

location of the Delta Quartz and Jim Long Quartz

claims. The mere fact that it was recited in those

two location notices that they were in part reloca-

tions of the Handy and Andy cannot avail it as the

basis of valid discoveries of the Delta Quartz and

Jim Long Quartz, in the absence of such proof.

This court has had occasion to speak authorita-

tively on that score by Judge Ross, viz.

:

"It is also true, as a matter of law, that
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it is not necessary that a locator should be the

first discoverer of mineral upon the land in

order to make a valid location; but he must not

only have knowledge of the former discovery,

but such actual discovery must be adopted and
claimed by him in order to give validity to his

location."

Nevada Sierra Oil Co. v. Home Oil Co., 98

Fed. 673, at 680.

To the same effect:

^'It is not necessary that the locator should

be the first discoverer of the vein, but it must
be known to him, and claimed by him, in order

to give validity to the location."

Jupiter Mining Co. v. Bodie Consol. Milling

Co., 11 Fed. 676.

Also:

Hayes v. Lavagnino, 55 P. (Utah) 1031;

Bay V. Oklahoma etc. Co., 73 P. (Okla.)

940.

We believe this principle was also announced

by the U. S. Supreme Court in McMiUen v. Ferrum

Mining Co., 197 U.S. 343, at 347.

ERROR WAS COMMITTED IN NOT ADMIT-
TING IN EVIDENCE THE CERTIFIED COPY
OF THE DECISION OF THE COMMISSIONER
OF THE GENERAL LAND OFFICE (PLAIN-
TIFF'S EX' 'T" FOR IDENTIFICATION).

(Question 4; Assignment No. 9.)



87

The Alaska-Handy, as a third affirmative de-

fense and reply to the Chichagoff Extension's an-

swer and several separate defenses, pleaded that on

April 8, 1929, the Commissioner of the General Land

Office cancelled and made and entered his order can-

celling the final certificate of mineral entry that

was issued on November 20, 1925, by the Eegister

of the U. S. Land Office for the Chichagoff Exten-

sion's four claims (P.R. p. 42).

At the trial, over the Alaska-Handy's objection

(P. R. p. 175, where the exhibit was identified, and

P.R. p. 196), the court received in evidence the final

certificate of mineral entry (P.R. p. 197) which

was marked Defendant's Ex. ''M" and subsequently

definitely admitted (P.R. p. 226), to which the Al-

aska-Handy excepted (PR., p. 226).

The Alaska-Handy then offered in evidence the

certified copy of the decision of the Commissioner of

the General Land Office, which was marked Plain-

tiff's Exhibit "Y" for identification, but the court

refused to admit it in evidence, to which the Alaska-

Handy excepted (P.R. p. 226).

The Alaska-Handy also requested the trial court

to make and enter its requested Finding of Fact

XXI (P.R. p. 234), that the Commissioner of the

General Land Office on April 8, 1929, cancelled said

final certificate of mineral entry, and to make and

enter its requested Conclusion of Law XHI (P.R. p.

236), that that final certificate of mineral entry

was null and void; but the court refused to make
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that finding and conclusion and, instead, found by

its finding XIII (P.R. pp. 243-245) that the Register

issued said final certificate on November 20, 1925,

and made no conclusion in respect to either the cer-

tificate or the order cancelling it (P. R. pp. 245-

246).

The Alaska-Handy excepted to the court's find-

ing XIII (P.R. p. 247-248) and to the court's failure

to make the Alaska-Handy's requested finding XXI
(P.R. p. 249, Exception IX), and to the court's fail-

ure to make the Alaska-Handy's requested conclusion

XIII (P.R. p. 250, Exception XI).

While we appreciate that the learned trial court

took the position that, inasmuch as he found that

neither party was entitled to possession, the cancel-

lation of the final mineral certificate became im-

material, yet we contend that having admitted, ap-

parently as material, the final mineral certificate

and found that it was issued, he should have admit-

ted the order by which it was subsequently cancelled.

The admission of the certificate without the

admission of the order cancelling it leaves in doubt

the question as to how much materiality was given to

the certificate by the learned trial court in holding

that the Alaska-Handy was not in possession of the

mining ground. The consideration, even slight, of

the certificate may have been an impelling factor in

the denial of that affirmative relief to the Alaska-

Handy. But, if the order cancelling that certificate
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and holding it null and void had been taken into

consideration then, under the pleadings and proof, it

would have logically followed that, had the trial

court continued to hold that the Alaska-Handy did

not do the required annual labor upon those two

claims for the assessment years July 1, 1923, to July

1, 1924, and July 1, 1924 to July 1, 1925, and there-

fore had forfeited its claims, he would have held that

the mining ground embraced within the Juneau No.

1 and Juneau No. 2 was open to location when Aldrich

located them in January, 1926, and that the Alaska-

Handy was entitled to the possession of the ground

embraced in those two claims.

V/e, therefore, urge that the Alaska-Handy was

prejudiced by the non-admission of that order and

that it can be reasonably assumed that, had it been

admitted, the learned trial court would have granted

the Alaska-Handy affirmative relief upon the basis

of the location of the Juneau No. 1 and Juneau No.

2 claims even though he had denied it upon the

basis of the location of the Handy and Andy claims.

ERROR WAS COMMITTED IN ADMITTING IN

EVIDENCE THE FINAL MINERAL
CERTIFICATE.

(Question 4; Assignment 8.)

As we have seen (supra, p. 86), the learned

trial court admitted in evidence the final mineral

certificate that was issued by the Register of the
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U. S. Land Office covering the Chichagoff Exten-

sion's four claims on November 20, 1925, or prior

to the expiration of eight months after the final pub-

lication (P.R. p. 171) of the Chichagoff Extension's

notice of application for patent.

Sec. 163, Compiled Laws of Alaska 1913, 36

Stat. L. 459, June 7, 1910, authorizes adverse claims

to be filed at any time during the sixty day period

of publication or within eight months thereafter;

and, in that respect, amended Sections 2325 and 2326,

R.S. U.S. (Sec. 137, Compiled Laws of Alaska 1913).

The effect of the amendment is that the Reg-

ister was without jurisdiction to issue a final min-

eral certificate until eight months after May 16,

1925, had expired. The Commissioner of the General

Land Office so held, but the certified copy of his

order of April 8, 1929, cancelling the certificate was

not admitted in evidence by the trial court.

Inasmuch as the final certificate was null and

void, we urge that its admission in evidence was

prejudicial as the learned trial court made it a find-

ing and had it not been in evidence he would have

necessarily determined under the pleadings and proof

that the Alaska-Handy was in and entitled to the

possession of the ground embraced in the Juneau No.

1 and Juneau No. 2 claims.
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CONCLUSION.

We therefore earnestly urge:

1. That the judgment of the learned trial court

in decreeing that the Chichagoff Extension Gold Min-

ing Co. was not entitled to possession of or to have its

title quieted as against the Alaska-Handy Gold Min-

ing Company as to either the Handy or Andy lode

claims, or to those surface portions thereof, or any

part thereof, with which either the Chichagoff Ex-

tension No. 3 claim, Chichagoff Extension No. 4

claim, Delta Quartz claim or Jim Long Quartz claim

conflict, or to any part of those conflicting areas,

and that the Chichagoff Extension Gold Mining Co.

was not entitled to be granted any affirmative re-

lief herein should be sustained for the following rea-

sons, to-wit:

(a) The evidence clearly shows that the

required amount of annual labor was performed
upon the Handy and Andy claims for the assess-

ment year July 1, 1922, to July 1, 1923. (Ques-
tion 1; Argument p. 29, supra.)

(b) The Chichagoff Extension's motion
for a nonsuit was rightly denied under decisions

of this Court. (Argument, p. 43, supra.)

(c) A motion for nonsuit is waived by the

introduction of evidence by the movant. (Argu-
ment, p. 44, supra.)

(d) The findings of the trial court must
be taken as presumptively correct. (Argument,
p. 45, supra.)

(e) The motion for nonsuit was properly
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deniable even though the Alaska-Handy had
failed (which it did not) to make out a prima
facie case. (Argument, p. 46, supra.)

(f) The burden of pleading and proving
forfeiture was upon the Chichagoff Extension.
Argument, p. 49, supra.)

(g) The Chichagoff Extension must rely

upon its own title. (Argument, p. 50, supra.)

(h) The Chichagoff Extension's testimony
as to the non-perfoimance of the required an-

nual labor on the Handy and Andy was en-

tirely negative in character. (Argument, p.

51, supra.)

(i) Negative evidence is of less probative

force than positive evidence. (Argument, p.

60, supra.)

And, with equal earnestness, we respectfully

urge that the learned trial Court erred in not de-

creeing that the Alaska-Handy Gold Mining Com-

pany was entitled to the affirmative relief prayed

for by it and to have its title to the Handy and

Andy claims quieted as against the Chichagoff Ex-

tension Gold Mining Company and that it was in

the possession of those two claims and in the posses-

sion and entitled to the possession of the mining

ground embraced within the Juneau No. 1 and Ju-

neau No. 2 claims and entitled to have its title to

those two claims quieted as against the Chichagoff

Extension Gold Mining Company, because it is plain-

ly manifest that the failure so to do was prejudicial

error to the injury of the Alaska-Handy Gold Mining

Company, in that:
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1. The annual labor was done on the Han-
dy and Andy for the assessment year July 1,

1923, to July 1, 1924. (Assignment 1; Ques-
tion 2; Argument, p. 62, supra.)

2. The Chichagoff Extension Gold Mining
Company prevented the performance of the an-

nual labor on the Handy and Andy claims dur-

ing the assessment year July 1, 1924, to July

1, 1925. (Assignment 14; Question 6; Argu-
ment, p. 66, supra.)

3. The Alaska-Handy was entitled to have
its title quieted to the ground embraced in

the Juneau No. 1 and the Juneau No. 2 claims,

and to affirmative judgment for the posses-

sion thereof . (Assignments 10, 11, 15, 16, 17,

18, 19; Question 5; Argument, p. 70, supra.)

4. The Juneau No. 1 and Juneau No. 2

locations were independent locations. (Assign-
ment 11; Question 5; Argument, p. 73, supra.)

5. The Chichagoff Extension's locations

were void. (Assignments 2, 3, 4, 5, 6, 13, 21,

22, 23, 24, 25; Question 3; Argument, p. 79,

supra.

)

(a) The ground covered by the Handy
and Andy lodes was not open to location at the

time that the Chichagoff Extension's locations

were made. (Argument, p. 79, supra.)

(b) No valid discoveries were made on
any of the Chichagoff Extension's claims. (Ar-
gument, p. 80, supra.)

(c) The Chichagoff Extension can not
rely upon the discoveries made on the Handy
and Andy. (Argument, p. 85, supra.)
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6. Error was committed in not admitting

in evidence the certified copy of the decision of

the Commissioner of the General Land Office

cancelling the Register's final mineral certificate

for the Chichagoff Extension's claims. (Assign-
ment 9; Question 4; Argument, p. 86, supra.)

7. Error was committed in admitting in

evidence the final mineral certificate covering

the Chichagoff Extension's claims. (Assign-

ment 8; Question 4; Argument, p. 89, supra.)

WHEREFORE, the Alaska-Handy Gold Mining

Company respectfully prays that the judgment of

the learned trial court as to the Chichagoff Exten-

sion Gold Mining Company may be sustained, and

in respect to the Alaska-Handy Gold Mining Com-

pany may be reversed.

Respectfully submitted,
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